BESCHVWERDEKAMVERN  BOARDS OF APPEAL OF CHAMBRES DE RECOURS
DES EUROPAI SCHEN THE EUROPEAN PATENT DE L' OFFI CE EUROPEEN

PATENTAMI'S OFFI CE DES BREVETS

Internal distribution code:

(A [ ] Publicationin Q
(B) [ ] To Chairmen and Menbers
(O [X] To Chairnen
(D) [ 1 No distribution

DECI SI ON

of 31 Cctober 2001

Case Nunber: T 1061/99 - 3.2.1
Appl i cation Nunber: 87201334. 7
Publ i cati on Nunber: 0263536
| PC. B65D 1/ 32

Language of the proceedi ngs: EN

Title of invention:
| nproved col | apsi ble hollow articles and di spensi ng
configurations

Appl i cant:
COLLAPSI BLE BOTTLE OF AMERI CA(A California Limted

Par t ner shi p)

Opponent :

Headwor d:

Rel evant | egal provisions:
EPC Art. 86(3), 96(3), 122
EPC R 67

Keywor d:

"Wthdrawal of the appeal”
"Application deened to be w thdrawn"
" Rei mbur senent of appeal fee (no)"

Deci si ons cited:
J 0010/ 93

Cat chword

EPA Form 3030 10.93



EPA Form 3030 10.93



9

Europdisches European Office européen
Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 1061/99 -

Appel | ant :

Repr esent ati ve:

Deci si on under

Conposi tion of

Chai r man: F
Menber s: G
S.
F
J.

3.2.1

DECI SI1 ON

of the Technical Board of Appeal 3.2.1

appeal :

t he Board:

A Qnbel
E. Weiss
Crane

J. Prols
Van Moer

of 31 Cctober 2001

COLLAPSI BLE BOTTLE OF AMERI CA(A California
Li mi ted Partnership)

4130 La Jolla Village Drive

Suite 107 - 82

La Jolla, California 92037 (USs)

Ei smann, Henning, Dr.

Dr. Berg & Dr. Eismann

Mar bachweg 350

D 60320 Frankfurt am Main (DE)

Deci si on of the Examining Division of the

Eur opean Patent O fice posted 27 July 1999
refusi ng European patent application

No. 87 201 334.7 pursuant to Article 97(1) EPC



- 1- T 1061/ 99

Summary of Facts and Submn ssions
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The European patent application No. 87 201 334.7 was
filed by WIliam Touzani on 14 July 1987. There was no
reply to the communi cati on of 27 Decenber 1990 fromthe
Exam ning Division. The six-nmonth tine |imt for
replying to the conmmunication expired on 8 July 1991
(time limt extended according Rule 85(1) EPC, 6 July
bei ng a Saturday). Thus, the application was deened to
be withdrawn on 9 July 1991 pursuant to Article 96(3)
EPC.

On 6 May 1992 the present appellants, Coll apsible
Bottle of America (CBA), filed sinultaneous requests
for recording the transfer of the European patent
application and for re-establishnment of rights in
respect of the unobserved tine limt. The Lega

Di vision's decision of 17 May 1993 rejected both
requests. CBA filed an appeal against this decision.
Wth decision J 10/93 of 14 June 1996 (QJ EPO 1997, 91)
the Legal Board of Appeal set aside the Lega

Di vision's decision on the grounds that there may be
residual rights which are transferable even after an
application has | apsed, such as, in this case, the
right to apply for re-establishnent, and that only the
Exam ni ng Di vi sion was conpetent to deci de on
re-establishnment. Consequently, the European patent
application was transferred to CBA, and the case was
referred to the Exam ning Division for a decision on
the application for re-establishnent of rights.

On 20 August 1997 the applicant's representative paid
the renewal fees including the penalty fees for the
fifth to the el eventh year
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The Examining Division in its decision of 27 July 1999
rejected the application for re-establishnent.

An appeal with a statenent of grounds of appeal was
filed by the applicant's representative agai nst the
deci sion of the Exam ning Division on 28 Septenber
1999, and the appeal fee was paid on 30 Septenber 1999.

On 19 March 2001 the D& Formalities Section sent to
the applicant's representative a conmuni cati on pursuant
to Rule 69(1) EPC stating that the patent application
was deened to be withdrawn pursuant to Article 86(3)
EPC because the renewal fees for the 12th, 13th and
14t h years and the associ ated penalty fees had not been
paid on tine. In a letter received on 10 May 2001, the
applicant's representative replied to this
conmuni cation in the followng terns: "... Nach
nochmal i ger Uber prufung der Sache vertrete ich den
St andpunkt, dalR dagegen Ei nwendungen nicht zu erheben
sind. Nach Abl auf der Frist bitte ich, Uberzahlte
Jahr esgebuhren bzw. Beschwer degebihren auf nein Konto

" [Having re-exam ned the matter | have no
objections to raise. On expiry of the tine [imt please
transfer overpaid renewal fees and appeal fees to ny
account]. In a second letter received on 30 August 2001
the applicant's representative confirned that the terns
used in his previous |letter have to be considered as a
wi t hdrawal of the appeal.

Reasons for the Deci sion

1
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The appeal conplies with Articles 106(1) and 108 EPC
and with Rules 1(1) and 64 EPC and is therefore
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adm ssi bl e.

In his letter received on 10 May 2001 the applicant's
representative indicated that he had no objections to
rai se follow ng delivery of the comrunication of

19 March 2001 stating that the patent application was
deened to be withdrawn pursuant to Article 86(3) EPC
This statenent is held to constitute withdrawal of the
appeal, which was in fact confirnmed by the applicant's
statenent in his second letter received on 30 August
2001. Hence the Exam ning Division's decision of

27 July 1999 refusing re-establishnent of rights is now
final. Consequently, the application is deened to have
been withdrawn as from9 July 1991 (Article 96(3) EPC)
and the renewal fees including the penalty fees for the
fifth to the el eventh year paid on 20 August 1997 are
to be refunded.

As the prerequisites under Rule 67 EPC are not net the
request of reinbursenent of the appeal fee nust be
rej ect ed.
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O der

For these reasons it is decided that:

1. The appeal is considered w thdrawn.

2. The application is deened to have been w thdrawn as
from9 July 1991

3. The renewal fees including the penalty fees for the
fifth to the eleventh year paid on 20 August 1997 are
to be refunded.

4. The request for reinbursenent of the appeal fee is
rej ected.

The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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