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Summary of Facts and Submn ssions
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In the oral proceedings of 7 July 1999 the opposition
di vision rejected the opposition agai nst European
Patent No. 0 450 775 whereby the witten decision was
posted on 27 Septenber 1999.

In its decision the opposition division cane to the
result that

(D1-US)=  US-A-2 058 448

is the closest prior art and that claim1 of the main
request defines subject-matter which is based on an
i nventive step

Caiml of the main request (clains as granted) reads
as foll ows:

"A nmethod of casting netal strip of the kind in which
nolten netal is introduced between a pair of paralle
casting rollers (16) via a tundish (18) and a netal
delivery nozzle (19), characterised in that at the
comencenent of a casting operation, the netal delivery
nozzle (19) and the tundish (18) are preheated at
preheating | ocations spaced fromthe rollers, the
preheat ed delivery nozzle (19) and tundish (18) are
noved into positions above the rollers, and nolten
nmetal is poured into the tundish to flow through the
delivery nozzle to the rollers within a tinme interval
no nore than three mnutes fromthe first of the
novenents of the delivery nozzle and the tundish from
their preheating | ocations."”

Agai nst the above decision of the opposition division
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t he opponent - appellant in the follow ng - |odged an
appeal on 12 Novenber 1999 paying the fee on the sane
day and filing the statenent of grounds of appeal on
26 January 2000 in which statenent the appellant cited
(D5)= DE-C-3 311 090 corresponding to

(D5-US)= US-A-4 544 018 being in the | anguage of the
pr oceedi ngs.

Relying on Article 114(1) EPC the appellant requested
that this docunent be allowed into the appeal procedure
and based on Article 111(1) EPC auxiliary requested to
remt the case to the first instance for further
prosecuti on.

The patentee - respondent in the following - in his
letter dated 11 January 2002 responding to the board's
Communi cation pursuant to Article 11(2) RPBA agreed to
consider (D5-US) and to withdraw a request for ora
proceedi ngs before the board.

The requests of the parties can be summarized as
fol | ows:

(a) appellant

- to set aside the inpugned decision and to revoke
Eur opean patent No. 0 450 775 to the extent of
claims 1 to 5 as granted

- by way of auxiliary petitions oral proceedi ngs and
remttal of the case to the first instance (| ast
par agr aph of page 4 of the statenent of grounds of

appeal ).

(b) respondent
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- to dism ss the appeal

- by way of an auxiliary request to remt the case
to the first instance to have decided the
rel evance of prior art at two |evels and

- an apportionnent of costs in the event that the
board allows (D5-US) into the proceedings.

Reasons for the Deci sion

1

2.1

2.2

0421.D

The appeal is adm ssible.

Prior art to be consi dered

In the proceedi ngs before the opposition division
(D1-US) clearly was the nearest avail abl e piece of
prior art. Wth the citation of (D5) " (D5-US) by the
appel l ant this docunent has, however, to be

acknow edged as the nearest prior art docunent of the
(appeal ) proceedings for the foll ow ng reasons:

From (D5-US) a horizontal strip casting

appar atus/ process i s known whereby the strip is forned
bet ween endl ess belts "20,20". Apart fromthese
features (D5-US) discloses the features of granted
claiml including the restriction of the starting tine
to less than three mnutes since all notions of the
tundi sh and delivery nozzle of (D5-US) are carried out
nmechani cally and no substantial difference in operation
bet ween t he apparatus/ process according to granted
claim1 and (D5-US) can be seen. Moreover casting
rollers and endless belts as well as the orientation
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thereof either vertically or horizontally have to be
seen as equi val ents.

Wth respect to the argunents brought forward by the
respondent (letter dated 16 June 2000) it is observed
by the board that the tundish of (D5-US) is nerely a
part of the nmetal distribution systemconveying |iquid
metal to the nozzle and is enpty when in its preheating
- position which is different fromthe casting -
position, see (D5-US) Figure 5, reference signs "2, 46,
49 and 54" as well as "9 and 53". The casting apparatus
according to (D5-US) is not restricted to the use of a
dumry bar or bolt during startup and to sequence

casting, respectively.

Under these circunstances the board hol ds that (D5-US)
is of crucial inportance and has to be allowed into the
proceedi ngs, Article 114(1) EPC, since this docunent -
contrary to the findings of the respondent - discloses
no "in situ" preheating systemrather the parts to be
preheated are brought into positions which are spaced
fromthe rollers and which are not in the casting

posi ti on when being preheated, see granted claim1.

Requests of the parties

The request of the appellant can be read as being to
revoke the patent or to send it back with (D5-US), see
statenent of grounds of appeal page 4, |ast paragraph
("hilfsweise... an die Einspruchsabteil ung

zur uckzuverwei sen") and only lastly to have oral
proceedi ngs (before the board), see notice of appeal,
page 1, |ast paragraph.
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The board hol ds that these requests have to be
considered in a logical way ie the request for remttal
by the appellant and the respondent - see |letters dated
16 June 2000, page 3, third paragraph and page 4
request (iv) and of 11 January 2002 responding to the
board's Communi cation pursuant to Article 11(2) RPBA -
before the request for oral proceedings which therefore

becones superfluous (before the board).

Summari zing, both parties to the proceedi ngs request
remttal of the case so that the board by applying its
di scretion under Article 111(1) EPC decides to remt
the case for further prosecution w thout deciding on
the validity of the patent itself and w thout carrying
out oral proceedi ngs (before the board).

Apportionnent of costs

Respondent's request for an apportionnment of costs "in
the event that the late-filed docunent is to be
admtted into the proceedi ngs" - see reply to the
statenent of grounds of appeal, page 3, third paragraph
and page 4, request (iii) - has to be refused since
according to Article 104(1) EPC each party to the
proceedi ngs shall neet the costs he has incurred. At
present the board sees no basis to order an
apportionnent of costs, the burden on the respondent
being limted since there is a docunent in English,
nanely (D5-US), corresponding to (D5) so that extra
costs for translation did not arise for the respondent,
and both parties have requested remttal to the first

i nstance. Moreover, there is no suggestion that there

has been any abuse of procedure.
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O der

For these reasons it is decided that:

1. The case is remtted to the first instance for further
prosecuti on.

2. The request for an apportionnment of costs is refused.
The Regi strar: The Chai r man:
A. Counillon C. T. Wlson
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