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Summary of Facts and Subm ssi ons

2138.D

Two oppositions were filed agai nst the European patent
No. 507 378, which results fromthe European patent
application No. 92 200 796.8 filed on 20 March 1992 and
claimng the priority date of 4 April 1991.

The i ndependent clains 1, 11 and 12 of the patent in

sui t

"1.

11.

12.

read as foll ows:

Arrangenent for the training of plants, conprising
a holder (2) and a rope (3) connected to the

hol der (2), characterised in that said rope (3)
conprises two distinctly formed quantities, one of
whi ch being of predeterm ned I ength, and in that
the arrangenent (1) is equipped with neans
allowing that said quantity of rope (3) of
predeterm ned | ength can be released fromthe
arrangenment (1) at once wthout the necessity of
unwi nding this quantity of rope.

Procedure to manufacture an arrangenent according
to claim1, characterized in that it conprises
attaching a rope (3) to a holder (2);

the winding of a first quantity of the rope (3) on
a wnding core (6) of the holder (2);

and the wi nding of a second quantity of rope (3),
in addition to which this second quantity is wound
at least in part next to the aforenentioned

wi ndi ng core (6).

Devi ce for the manufacture of an arrangenent
according to claim2, conprising a w nding
mechani sm (30), characterized in that it further
conprises a support system (31) for the attachnent
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of a holder; and switchable neans (32) sw tchable
between two positions permtting by their
switching that two distinctly formed quantities of
rope are created on or at the holder, i.e. wound
on said hol der and/or near said hol der."

The opposition division rejected the main request of
the proprietors of the patent, which was based upon the
patent as granted, and maintai ned the patent on the
basi s of anmended cl ai ns.

The opposition division found that the subject-matter
of Clainms 1 and 11 as granted | acked novelty with
respect to a public prior use alleged by both opponents
(hereinafter respondents | and I1).

On 15 Cctober 1999 the proprietors of the patent
(hereinafter appellants) | odged an appeal against this
deci sion. The appeal fee was paid on 14 QOctober 1999. A
statenent setting out the grounds of appeal was

recei ved on 22 Decenber 1999.

The public prior use alleged by the parties concerns
hori zontal tomato hooks produced by the firm Paskal
LTD.

Wth respect to this alleged public prior use,
OQpponent | (hereinafter respondent 1) during the
opposition proceedings filed inter alia the follow ng
docunent s:

(O Copy of a brochure of the firm Dekker
Hechttechni ek, referring to products of the firm
Paskal (one sheet, w thout date).
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(E) M nutes of the prelimnary hearing of w tnesses
hel d on 19 Novenber 1996 in the Court of The
Hague in case nunber 96.449 (WD. Products B. V.
versus Jan Sebrechts and Jozef Sebrechts)
concerning inter alia the depositions of GWM
Noor dam and P. van Leerdam the mnutes referring
inter alia to the foll owi ng annexes:

(E2) Copy of a sheet corresponding to docunent C,
(E3) Copy of the packing list No. 1006 dated
10 Septenber 1990 issued by Paskal LTD to
Cebeco Horti-Products B.V. (Cat. No. 5210);
(E4) Statement of M Noordam signed on 14 March
1994, revised and corrected on 24 Septenber
1996;
(E6) Statenent of M van Leerdam signed on
14 March 1994, revised and corrected on
24 Sept enber 1996;
(E') Translation of docunent E.
(E 4) Translation of docunent E4.
(E 6) Translation of docunent E6
(F) M nutes of the prelimnary hearing of w tnesses
hel d on 19 February 1997 at the Court of The
Hague in case nunber 96.449 (WD. Products B. V.

versus Jan Sebrechts and Jozef Sebrechts)
concerning the deposition of Z. Lurie.

(F') Translation of docunent F.

2138.D Y A
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(9 Decl aration of MB. Dror, signed on 7 February
1997.

(G) Translation of docunent G

(H M nutes of the prelimnary hearing of w tnesses
hel d on 20 August 1997 in the Court of The Hague
in case nunber 96.449 (WD. Products BV versus
Jan Sebrechts and Jozef Sebrechts) concerning the
deposition of MB. Dror, the mnutes referring
inter alia to the foll owi ng annexes:

(H1) Copy of a sheet corresponding to docunent C,

(H3) Copy of the drawi ng 7.2082.00 of Paskal LTD,
dated 5 February 1990 (ie docunment XXVI);

(H4) Copy of a page of catal ogue show ng two
tomat o hooks (52 and 53), ie docunent P3bis;

(H5) Copy of a letter from Paskal LTD to Cabi net
Cl aude Guiu dated 23 April 1993 and signed
by M Shay, ie docunent P1;
(H) Translation of docunent H.
(L) Affidavit of M van Leerdam signed on
22 Septenber 1997, the affidavit referring to the
fol | owi ng annexes:
(L1a) Copy of a letter from Paskal LTD to
M Noordam dated 24 January 1991 and

signed by M Shay;

(L1b) Copy of a letter from Paskal LTD to

2138.D Y A
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M Noordam dated 6 February 1991 and
signed by M Shay;

(L1lc) Copy of a facsimle nmessage from M van

Leerdamto M Shay, dated 8 February 1991,

(L2) Copy of a picture show ng a tomato hook

Opponent

Il (hereinafter respondent Il) with its notice

of opposition filed inter alia the follow ng docunments:

(P1)

(P2)

( P3bi s)

Letter fromthe firm Paskal LTD to " Cabi net
Cl aude Guiu", signed by M Shay and dated
23 April 1993.

| nvoi ce No. 1003 issued by Paskal LTD to
Dekker Hechttechniek on 17 August 1990,
referring to 2000 "String hol ders", Cat.
No. 5208.

Copy of a sheet showing inter alia two nodels
of tomato hooks provided with the reference
nunbers 52 and 53 (one sheet, w thout date).

Wth respect to the sane alleged public prior use, the

appel lant filed during the opposition proceedings inter

alia the follow ng evidence:

(1)

(V)

(V)

Copy of a letter fromthe firm Dekker
Hechttechni ek (signed by M de Waard) to
M Sebrechts, dated 14 Septenber 1993.

Transl ati on of docunent [1I1.

Copi es of the Benel ux Design Registrations
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(XXI11)

(XXI'V)
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No. 21311-01 and No. 21311-02 filed by Paskal
LTD on 2 May 1991.

Copy of a letter fromPaskal LTD to the
"Bureau M F.J. BOCKSTAEL", dated 26 May 1995
and signed by M Shay.

Copy of a letter fromthe "Bureau MF.J.
BOCKSTAEL" to Paskal LTD, dated 19 May 1995.

M nutes of the interimcross-exam nation of
the witness Ben Dror held on 20 February 1997
at the Court of The Hague in the case 96. 449
(WD. Products BV versus Jan Sebrechts and
Jozef Sebrechts), corresponding to docunent H.

Decl aration of MB. Dror, signed on 7 February
1997, ie docunent G

M nutes of the prelimnary hearing of

wi t nesses held on 19 February 1997 at the
Court of The Hague in case nunber 96.449 (WD
Products BV versus Jan Sebrechts and Jozef
Sebrechts), concerning the deposition of Z
Lurie, corresponding to docunent F.

Drawi ng No. 7.2082.00 of Paskal LTD, dated
5 February 1990, showing a tomato hook wi thout
| egs (i e docunment H3).

Drawi ng of ARAN MOULDS LTD, dated 9 April
1991, showi ng a tomato hook provided with
| egs.

Drawi ng of ARAN MOULDS LTD, dated 9 May 1991,



VI .

VII.

2138.D

-7 - T 0993/ 99

showi ng a tomato hook provided with | egs.

Oral proceedings were held on 14 June 2002.

Respondent |1, although duly summoned, did not appear
at the oral proceedings. According to Rule 71(2) EPC,
t he proceedi ngs were continued without this party.

During the oral proceedings the appellant filed two
amended sets of clains upon which two auxiliary
requests were based.

During the oral proceedings respondent | based its
argunents essentially upon the docunents filed by
respondent Il with its notice of opposition and argued
that the tomato hooks according to the alleged public
prior use prejudice the novelty of Clains 1 and 11 of
t he patent as granted.

Respondent Il did not present any argunments in reply to
the statement setting out the grounds of appeal. Wth
the letter dated 27 May 2002 the representative of
respondent Il informed the board that respondent |1
woul d not be present at the oral proceedings,
mai nt ai ned the argunents presented during the

opposi tion proceedings (w thout any further argunents)
and waited for the final decision of the board.

The appel l ants requested that the decision under appeal
be set aside and that the patent be nmaintained as
granted (mai n request).

Auxiliarily the appellants requested that the decision
under appeal be set aside and that the patent be
mai nt ai ned on the basis of one of the anmended sets of
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clainms filed during the oral proceedings.

Respondent | requested that the appeal be di sm ssed.

Auxiliarily, respondent | requested - near the end of
the oral proceedings - to be allowed tine to try to
find a letter sent by M @iiu (representative of
respondent 1l1) to M Shay, to which the letter of

23 April 1993 of M Shay (docunent Pl) was a response.

It is understood that respondent Il requested that the
appeal be di sm ssed.

Reasons for the Decision

1

2138.D

The appeal is adm ssible.

The al |l eged public prior use

The al |l eged public prior use concerns horizontal tomato
hooks produced by the firm Paskal LTD which are
provided with two stocks of rope, one of the stocks
bei ng wound between qui ck-rel ease legs so that it can
be quickly rel eased (quick-rel ease tomato hooks). Hooks
of this type are represented in docunents C (right-hand
side), V (item 21311-02), XXX, P3bis and L2.

The provi ded evidence relates to at |east tw types of
hori zontal quick-rel ease tomato hooks, each type having
a different weight, nanely:

a light horizontal quick-release tomato hook, as shown
for instance in docunents C (right-hand side), V (item
21311-02), and XXXI (NB. "light" means about 13 or
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15 g; (see docunents H and F));

and

a massive horizontal quick-release tomato hook, as
shown for instance in docunents P3bis (item53) and L2
(NB. "massive" nmeans about 30-33 g - see documents H, F
and L).

It is understood fromthe evidence submtted by the
parties that Paskal LTD has devel oped not only

hori zontal quick-rel ease tomato hooks but al so
conventional horizontal tomato hooks having a single
stock of rope, as shown for instance in docunents H3
and XXVI. These conventional hooks are simlar in shape
to the massive horizontal quick-rel ease tomato hooks
but are not provided with quick-rel ease | egs (see
docunent G page 1).

Consi derations on the evidence relating to the all eged
public prior use

Docunment Pl is a letter sent by facsimle on 23 Apri
1993 fromthe firm Paskal LTD (the letter being signed
by M Shay) to the Cabinet C aude Guiu (for the
attention of M Quiu, representative of respondent 11)
which refers to a previous letter sent apparently by
facsimle from Cabi net C aude Guiu to Paskal LTD on

21 April 1993 (see P1, 8th line: "reference: your fax
of April 21st").

The facsimle-letter from Paskal LTD (ie docunment P1)
consi sts of three pages (see docunent P1, 4th line:
"Pages: 3") and refers to two encl osures which are
i ndi cated as "Schenes of the two nodles (sic)" and



2.2.2

2138.D

- 10 - T 0993/ 99

"Copy of invoice of first trial delivery to Holland"
(see docunent P1, lines 24 and 25).

It has to be noted that the top Iine of docunment Pl

i ncludes the information data added by the fax machine
when the facsimle was di spatched, nanely the date, the
time and the nane of firm ("23 APR '93 16:16 PASKAL
LTD') and the page nunbering ("P.1/3").

According to docunent Pl the first nodel of horizontal
tomat o hook (catal ogue No. 5300), "was exposed to the
Eur opean during July 1990", was presented "to at-list
(sic) 4 Dutch conpanies (Arevo Ubbi nk, Cebeco, Dekker
Hechtt echni ek, Jobu Plastics)"” and "was send (sic) for
field tests through Dekker to about four Dutch tomato
growers", whereas the second nodel (catal ogue No. 5200)
was "exposed” during 1991. Moreover, it can be derived
from docunent Pl that the first nodel, which was much
nore massive than the second one, was firstly called
"String Holder" (with the catal ogue No. 5200), and

| ater on was called "Massive Horizontal Tomato Hook"

wi th a catal ogue No. 5300.

In docunment Pl it is also referred to a "Bel gi um
Patent" as nentioned in the facsimle letter from

Cabi net C aude Guiu to Paskal LTD (dated 21 April) and
it is stated that the horizontal tomato hooks of Paskal
LTD "DO NOT disturb" the Bel gium Patent because they
were "marketed before this patent was registrated
(sic)".

Docunent P2 is a copy of the invoice No. 1003 of

17 August 1990 issued by Paskal LTD to the Dutch firm
Dekker Hechttechni ek concerning the sale of 2000
"string holders (Plastic) with 8 mplastic string"
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(Cat al ogue No. 5208).

Docunent P3bis is a copy of a sheet which schematically
depicts two horizontal tomato hooks, the first hook
being provided with the reference nunber 53 and
indicated as "first nodle (sic)" (handwitten), a
second hook being provided with the reference nunber 52
and indicated as "second nodle (sic)" (handwitten).

Docunent Cis the copy of a brochure of the firm Dekker
Hechttechni ek which refers to products of the firm
Paskal LTD and shows on the right-hand side a

hori zontal tomato hook provided with quick-rel ease

| egs. This tomato hook is simlar to the tomato hook
shown in docunment P3bis under the catal ogue No. 52
("Second Modl e"). This docunent is not provided with a
publ i cati on date.

According to docunent E3, thirty carton boxes, each
cont ai ni ng 300 products of Paskal LTD having the
cat al ogue No. 5210 were shipped by Paskal LTD to Cebeco
Horti-Products B.V. on 10 Septenber 1990, the gross

wei ght of each carton being 14 kg.

According to the statements of M Noordam (see
docunents E' 4 and E (pages 4 and 5)), a quick-rel ease
tomat o hook as represented in docunent E2 (ie

docunent C) was presented to himin the sumer of 1990
by two enpl oyees of Paskal LTD and the boxes referred
in docunent E3 were received by himin the autum of
1990.

According to the statements of M van Leerdam (see
docunents E'6 and E (page 6)) a quick-rel ease tonmato
hook as represented in docunent C was presented to him
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in the beginning of 1991 by M Shay of Paskal LTD.

Docunent L, which refers to docunents Lla, Llb, Llc and
L2 as enclosures, is a further declaration of M van
Leerdamreferring to his previous statenents (see
docunents E'6 and E (page 6)), in which he had

i ndi cated that the hook shown to himby M Shay (at the
begi nni ng of 1991) was a hook of the type represented
in docunent C (ie a hook of the light type). In
docunent L M van Leerdam asserts, contrary to these
previous statenents, that the hook shown to him by

M Shay on 20 February 1991 was the hook represented in
docunent L2, ie a hook of the massive type (44 ¢

i ncluding rope - 33 g excluding rope).

According to docunent V, Paskal LTD filed on 2 May 1991
two Benel ux Design Regi strations concerning tomato
hooks. The drawings relating to the Registration

No. 21311-02 (Figures 1 and 2) show a tomato hook which
is simlar to the tomato hook (represented on the

ri ght-hand side) of docunent C

Docunment VIl is a letter sent on 19 May 1995 fromthe
representative of the appellants for the attention of
M Shay of Paskal LTD, in which M Shay is asked to
state whether the tomato hooks as disclosed in
docunent V had been nmarketed before 2 May 1991.

Docunent VI is the reply of M Shay to this letter. In
his reply M Shay states that the tomato hooks referred
to in docunent V were not marketed before the end of
July 1991.

Docunent |11 is a letter sent by Dekker Hechttechniek
to M Sebrechts (one of the appellants), in which it is
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stated that quick-rel ease hooks had been sol d by Dekker
Hechtt echni ek since August 1991.

During the oral proceedings, respondent | alleged that
a massive horizontal quick-rel ease tomato hook was nade
avai lable to the public before the priority date of the
patent in suit and argued essentially as foll ows:

(1) Docunents P2 and P3bis are the encl osures
referred to in docunent P1. The first node
referred to in document Pl is a nassive
hori zontal tomato hook as shown in docunent P3bis
(see hook 53), it was presented to Dutch firns
during 1990 and was marketed in August 1990. This
hook is provided with two distinctly forned
gquantities of rope, one of which being of a
predeterm ned | ength, and is provided wth nmeans
allowing a quick release of the quantity of rope
of a predeterm ned | ength, and thus prejudices
the novelty of the subject-matter of Clains 1 and
11 of the patent in suit.

(i) The information content of docunent P1 is
consistent with the declarations of M van
Leerdam and M Noordam (docunents E, E 4, E 6
and L), in so far as it can be derived fromthese
decl arations that a qui ck-rel ease tomato hook was
shown by M Shay to M van Leerdam and to
M Noor dam

In particular, what is inportant in these
declarations is the fact that the hooks according
to alleged public prior use - independently of

t he wei ght and of the construction of the hooks -
are defined as quick-rel ease hooks. In other
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words, the general idea that a tomato hook can be
provided with a quick-release facility can be
derived fromthese declarations.

The information content of docunent Pl is also
consistent wth the declarations of M Dror
(docunent H) in so far as M Dror stated that "a
massi ve hook provided with a guide eye as well as
Wi th quick-rel ease | egs existed for sonme tinme in
1991, and that this hook was al so marketed for
sone time" (see docunment H, page 5) and that is
was possible that M Shay saw a prototype of the
qui ck-rel ease hook before the end of March 1991
(see docunent H , page 6).

Docunment VI does not relate to massive quick-
rel ease tomat o hooks but to |ight quick-release
tomat o hooks. Thus, the content of this docunent
does not contradict the allegation that nassive
hori zontal tomato hooks of the type shown in
docunent P3bis were marketed in August 1990.

The docunents presented by the appellants do not
represent a substantial denial of the statenments
made by M Shay in docunent P1. In these
respects, the appellant did not offer M Shay as
a W tness.

The board cannot accept the argunents summarized in

section 2.3 above for the follow ng reasons:

(i)

The statenents of M Shay in docunent Pl have to
be considered as being replies to questions asked
by the representative of respondent Il in a

previous letter, which letter has not been filed
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as a piece of evidence in this proceedi ngs.

Al t hough these questions, in the absence of the
previous |letter, cannot be clearly identified,

it can be understood fromthe content of the
replies that the questions concerned the issue of
whet her in April 1993 the horizontal tomato hooks
produced and sold by Paskal LTD infringed a
Bel gi an Patent which is not identified. This
means that docunment P1 is not directly related to
the public prior use alleged by the parties, in
so far as it does not directly concern the issue
of whether the quick-rel ease tomato hooks
produced by Paskal LTD which were on the market
in April 1993 had been nade available to the
public also before the priority date of the
patent in suit, ie before 4 April 1991. Moreover,
t hese assertions are not corroborated by any
further statement of M Shay confirm ng them

Docunment Pl - taken alone - does not allowthe
board to establish what has been presented to the
public or sold, in so far as it does not refer to
an horizontal tomato hook provided with two
stocks of rope, one of which can be quickly

rel eased. On the contrary, it proves that

di fferent hooks were available in different tine
periods wth the same catal ogue nunber, so that a
speci fic catal ogue nunber cannot identify a

speci fic hook.

The only way to put docunment Pl in relation with
qui ck rel ease tomato hooks is to consider
docunent P3bis as being one of the encl osures
referred to in docunent Pl. However, it has to be
consi dered that - although docunment P1 includes
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the informati on data added by the fax machine
when it was di spatched (see section 2.2.1 above,
third paragraph) - neither docunent P3bis nor
docunent P2 shows these information data. Thus,
it is not proven that docunents P2 and P3bis are
the encl osures referred to in docunent Pl and,
therefore, that the Massive Horizontal Tonmato
Hook referred to in docunent Pl corresponds to
the tomato hook referred to as "First Modle" in
docunent P3bi s.

The qui ck-rel ease tomato hook referred to in the
decl arations of M Noordam (docunents E 4 and E
(pages 4 and 5) and of M van Leerdam (docunents
E'6 and E (page 6)) is that shown on the right-
hand side of document C, ie a hook of the |ight
type and not a "Massive Horizontal Tomato Hook"
as referred to in docunent Pl1. Therefore, even if
docunent P3bis were to be considered as being an
encl osure of docunment Pl, the declarations of

M Noordam and of M van Leerdam woul d not
corroborate the allegation of Respondent | which
concerns a massive tomato hook.

The declaration L of M van Leerdamrefers to
docunent L2, which shows a hook simlar to that
shown in docunent P3bis, ie a massive horizontal
qui ck-rel ease tomato hook. However, according to
this declaration, this hook shoul d have been
presented to M van Leerdam on 20 February 1991,
whereas the massive tomato hooks referred to in
docunent P1 shoul d have been presented during
July 1990 and the hooks referred to in the

i nvoice P2 were sold on 17 August 1990. Thus,
even if docunents P2 and P3bis were to be
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consi dered as bei ng encl osures of docunent P1,
the declaration L of M van Leerdam woul d not
corroborate the allegations of respondent | in so
far as it relates to a different period of tine.

Furthernore, it has to be noted that M van
Leerdam s declaration L differs considerably from
t he previous declaration he made under oath
before the Court of the Hague (see docunent E)

Mor eover, the general idea that a tomato hook -

i ndependently of its weight and of its structure
- can be provided with a quick-release facility
cannot be derived fromthe specific declarations
of M Noordam and of M van Leerdam On the
contrary, in the declaration of M Noordam a
specific tomato hook is clearly referred to (and
no "variant" - see docunent E') and M van
Leerdam s decl arations (docunents E and L) even
switch fromone specific tomato hook (of the
light type) to another specific tomato hook (of
t he massi ve type).

M Dror - in document H - declared that the
[ight horizontal quick-release tomato hook as
shown in docunent Hl (i e docunment C) was

devel oped by himat the beginning of 1991 (see
docunent H , paragraph bridging pages 2 and 3)
and that the first commercial quick-rel ease
tomat o hooks were produced i n August or Septenber
1991.

It is true that he stated that "there has never
been a massive hook provided with a guide eye as
well as with | egs" (see docunent H , page 5,
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lines 13 and 14) and that he later corrected this
statenent (after having seen docunent P1 and
heard the translation of the content of this
docunent) by asserting that "a massive hook
provided with a guide eye as well as w th quick-
rel ease legs existed for sone tinme in 1991, and
that this hook was al so marketed for sone tine"
(see docunent H, page 5, lines 23 to 26).
However, this statenment is not consistent with
the allegations of respondent | because it refers
to 1991 and not to 1990 as indicated in

docunent P1.

Moreover, M Dror declared that nmassive

hori zontal tomato hooks w thout quick-rel ease

| egs as shown for instance in docunent H3 (dated
5 February 1990) had been devel oped by himin
1990 (see docunent H , page 3, |ast paragraph)
and that | egs were added to this massive hook
after he devel oped the |ight quick-rel ease tomato
hook in the begi nning of 1991 (see document H ,
page 5, |ast paragraph). Therefore, the
declarations of M Dror are in conflict with the
al | egati ons of respondent 1I.

The statenment of M Dror according to which

M Shay coul d have seen a prototype of the quick-
rel ease tomato hook and that such a prototype
could have been on the desk of M Shay before the
end of March 1991 (see docunent H , page 6) does
not corroborate the allegations of respondent |
because this statenent firstly does not inply
that the prototype was presented to the public
before the end of March 1991 and secondly clearly
refers to the light quick-release tomato hook and
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not to the massive one.

The argunent according to item2.3(iv) is
irrelevant for the issue to be decided.

It can be derived fromto the declaration of

M Dror (docunent H ) that horizontal quick-

rel ease tomat o hooks were devel oped only at the
begi nni ng of 1991, that an al um ni um nmoul d was
made in February 1991 for producing prototypes
(see docunent H , paragraph bridging pages 2 and
3), and that the first conmercial quick-rel ease
tomat o hooks were produced i n August or Septenber
1991 (see page 3). These statenents are
consistent with those of M Lurie (see

docunent F') who stated that the quick-rel ease
hooks "produced in or around February 1991" were
prot ot ypes nade by neans of an experinmental nould
(see docunent F', page 3, 2nd paragraph) and that
Paskal LTD did not start the commerci al
production of quick-rel ease tomato hooks before
July or August 1991 (see document F', page 4, 2nd
par agraph). Al though these statenents
specifically refer to light horizontal quick-

rel ease tomat o hooks, they have a general val ue
in so far as they relate to the idea of

devel opi ng a hook provided wi th quick-rel ease

| egs.

Moreover, it can be clearly derived fromthe
declaration of M Dror that the quick-rel ease

| egs were added to the massive hook "by the end
of 1991" (see docunment H, page 5, third
sentence), after the devel opnent of the |ight
qui ck-rel ease hook (see item 2.4(iii) above,
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third paragraph). Therefore, the allegations of

t he appel |l ants based on these docunments are in
conflict with the allegations of the respondent |
whi ch are based on docunment P1.

In these respects, it has also to be considered
that in docunent Il the Sales Director of Dekker
Hechttechniek B.V., the firmwhich distributed
the products of Paskal LTD in the Netherl ands,
states that quick-rel ease tomato hooks had been
sol d since August 1991 (see docunent |V, 3rd

par agr aph) .

It has to be noted that the respondents carry the
onus of proof with respect to their allegations
of public prior use. Thus, it was not up to the
appellants to offer M Shay as a witness but to

t he respondents to submt evidence supporting
sufficiently their allegations.

The comments in section 2.4 above take account of the
argunments presented by respondent Il during the
opposition proceedings in so far as these argunents
related to docunents P1, P2 and P3bis.

Having regard to the comments above, fromthe evidence
referred to by the respondents, it cannot be
established with certainty what was presented or

shi pped.

This also applies for the further evidence referred to
by respondent | during the opposition proceedi ngs and
by the opposition division in the decision under
appeal . In these respects, the follow ng has to be

not ed:
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Havi ng regard to the evidence submtted by the
respondents, it can be assuned that there were a first
contact between enpl oyees of Paskal LTD (ie M Shay)
and M Noordam (in the sunmer of 1990) and a further
contact (see docunents Lla, Llb and L1c) between

M Shay of Paskal LTD and M Leerdam (on 20 February
1991), the aimof these contacts being that of
presenting products of Paskal LTD, and that products of
Paskal LTD were received by M Noordamin the autum of
1990 (see sections 2.2.6 to 2.2.8 above).

M Noordamin docunents E'4 and E refers to the hook
shown to himor to the hooks shipped (see docunent E3)
as being light horizontal quick-release tomato hooks
(as shown in docunent C). Furthernore, he stated that
he was sure to have seen that specific hook of the
light type and not a "variant". These assertions are in
conflict with the assertions of M Dror in docunent H
who cal cul ates that the weight of each of the 300 hooks
contained in a carton box referred to in docunent E3 is
about 43 g including the rope (10m and about 33 g

excl udi ng the rope and concl udes that document E3
refers to massive hooks since a |light quick-rel ease
tomat o hook wei ghts about 13 g wi thout rope (see
docunent H , page 4). The assertions of M Dror
concerning the weight of the hooks are consistent with
the declaration of M van Leerdamin docunent L
according to which the weight of a hook shown in
docunent L2 is 44 g including the rope and 33 g
excluding the rope. The assertions of M Dror are also
consistent wwth the declaration of M Lurie in

docunent F, according to which the weight of a hook

wi t hout rope as defined in docunent E3 (5210) is
between 30 and 35 g, whereas the |ight quick-release
hook wei ghs about 15 g. Thus, the declarations of
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M Noordam are in conflict wwth those of M Dror and of
M Lurie with respect to what was presented or shi pped.

Having regard to the fact that M van Leerdamreferred
to the hook shown to himby M Shay firstly (in his
previ ous declarations) as a hook of the |light type and
then (in his later declaration) as a hook of the
massi ve type (see section 2.2.8 above), the board
considers that the declarations of M van Leerdam do
not clearly and unanbi guously prove what was shown to
hi m

Thus, it cannot be established on the basis of the
evidence referred to by the respondents whether the
products of Paskal LTD which are alleged to have been
made avail able to the public (by show ng, or selling or
shi ppi ng them were qui ck-rel ease tomato hooks
(provided with quick-rel ease | egs) or conventi onal
tomat o hooks (w thout |egs) of the type shown in
docunment XXVI.

In these respects, it has to be noted that
docunents XXVII1I and XXXI, which are draw ngs
representing tomato hooks provided with | egs, are
dated, respectively, 9 April 1991 and 8 May 1991,
wher eas docunent XXVl is dated 5 February 1990.

Having regard to the above comments, it has to be
concluded that the alleged public prior use has not
been sufficiently proven.

Since the argunents brought forward by both respondents
during the appeal proceedings with regard to

Article 100(a) EPC only related to the alleged public
prior use, which however - as discussed above - cannot
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be considered as belonging to the state of the art in
t he meaning of Article 54(2) EPC, the ground for
opposition nentioned in Article 100(a) EPC does not
prej udi ce the mai ntenance of the patent as granted.

Respondent Il referred in its notice of opposition to
Article 100(b) EPC, alleging that the patent as granted
does not disclose the invention as defined in Caim1l
in a manner sufficiently clear for it to be carried out
in so far as the characterising portion of Claim1l as
granted defines a result to be achieved.

Having regard to the fact that the description of the
patent clearly discloses five different arrangenents
which permt to achieve the quick release of the
guantity of rope of predetermned |ength as defined in
the characterising portion of Claiml1, this allegation
of respondent Il is not founded.

Therefore, the ground for opposition nmentioned in
Article 100(b) EPC does not prejudice the maintenance
of the patent as granted.

The auxiliary request of respondent | (see section VIII
above) was presented near the end of the oral
proceedings, ie at a |late stage of the proceedi ngs.

Respondent |1 filed document P1 with its notice of
opposition of 28 Septenber 1995 without filing the
previous letter sent by its representative to M Shay.
Thus, the board considers that respondent | had had
enough time to ask the representative of respondent I
whet her the letter sent by himto M Shay was
avai |l abl e.
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Moreover, this auxiliary request does not relate to a
docunent avail able to respondent | but to a docunent
that respondent | would attenpt to find. In the present
case, the potential relevance of the docunent in
qguestion nust have been clear to respondent | and he
could have tried to retrieve it and file it a long tine
ago. To give himan opportunity to make good this

om ssion would inevitably | ead to a considerabl e del ay
of the proceedings (e.g. procedural tine limts under
the EPC, further oral proceedings), apart fromthe fact
that it is not at all sure that respondent I's efforts
woul d be successful, nor that the docunent woul d
actually have a relevant content. Under these
circunstances, to allow the auxiliary request would be
in conflict with the principle of econony of

proceedi ngs, fromwhich principle the jurisprudence of
t he boards has inferred that late filed docunments are
to be disregarded if they are not relevant and/or if
their late filing constitutes an abuse of the

pr oceedi ngs.

Having regard to the above the grounds for opposition
i nvoked by the respondents do not prejudice the
mai nt enance of the patent as granted.

Since the main request of the appellants can be
allowed, there is no need to deal with their auxiliary
requests.



Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is naintained as granted.

The Regi strar: The Chai r man:
G Magouliotis C. Andries
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