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Summary of Facts and Subm ssi ons

0368. D

This appeal is fromthe decision of the Exam ning
Di vision refusing European patent application

No. 93 402 276.5 concerning a thickened acid

m cr oemnul si on conposition.

During the exam nation procedure, the follow ng
docunents were cited

(1) EP-A-0 411 708

(3) GB-A-2 069 516

(4 W H MNeely and K. S. Kang, "Xanthan and sone
ot her biosynthetic guns, Editor: Roy L. Wistler,
Academ c Press, New York, 1973

(6) Edward Arnold, "Wat every chem cal technol ogi st
wants to know about..." Volunme I11, Plasticizers,
Stabilizers and Thickeners; page 350; March 1989.

The Exam ning Division held the subject-matter of the
then pending clains to be novel but not to involve an

i nventive step, in viewof, inter alia, docunents
(1),(3) and (6). In particular, the Exam ning Division
found that it was obvious for a skilled person to use
xant han gum di scl osed in docunment (3) as a thickener in
enmul si on conpositions according to docunent (1)(reasons,
point 2 of the decision).

The appell ant (applicant) | odged an appeal against this
decision and filed conparative data in support of
i nventive step under cover of the letter dated
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21 Septenber 1999. The appellant, in witing and orally,
refuted all the argunents raised against |ack of
patentability; in particular, it would not have been
obvious to inprove the stability of the m croemul sion

cl eani ng conpositions by the addition of xanthan gum

During oral proceedings which took place before the
Board on 21 January 2004, the appellant filed a set of
9 Cains as its sol e request whereof independent
Clains 1 and 9 read as foll ows:

"1. A sprayabl e shear thinning acidic thickened

m croemnul si on conposition for bathtubs and ot her hard

surfaces itens, which are acid resistant or of

zirconi um whi te enanel, conprising:

(a) 3 to 5 percent of an anionic surfactant;

(b) 2 to 4 percent of a nonionic surfactant;

(c) Oto 0,7 percent of a preservative;

(d) 0,1 to 0,7 percent of a xanthan gumthi ckener
havi ng a nol ecul ar wei ght of about 1,000,000 to
10, 000, 000;

(e) O to 0,3 percent of an alkali netal hydroxide ;

(f) O to 1,0 of phosphoric acid, nore preferably 0,05
to 1,0 percent;

(g0 Oto 0,5 percent of amino trisnethylene phosphoric
aci d;

(h) O to 0,1 percent of a dye;

(i) Oto 2,0 percent of a perfune;

(J) 2 to 8 percent of an acid m xture of succinic acid;
glutaric acid and adipic acid of 1:1:1; and

(k) bal ance being water, wherein the conposition has a
pH of 1 to 4, nore preferably 2,7 to 3,3 and a
Brookfield viscosity of 200 to 1000 cps at Room
Tenperature using a #2 spindle and 50 rpns."
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"9. A process for renoving any or nore of |linme scale,
soap, scum and greasy soil from bathtubs or other hard
surfaced itens, which are acid resistant or are of
zirconiumwhite enanel, which conprises applying to
such a surface a conposition in accordance with any of
claims 1 to 8 and renoving such conposition and the
lime scale and/or soap scum and/or greasy soil from

such surface."”

Depending clainms 2 to 8 represent preferred enbodi nents
of the sprayabl e shear thinning acidic thickened
m croemnul si on conposition as defined in Caiml.

At the end of the oral proceedings the Chairnman
announced the decision of the Board.

Reasons for the Decision

0368. D

Article 123(2) EPC

Claim1 as filed during oral proceedings before the
Board differs in essence fromCaim1l as originally
filed in that

- the terns "sprayabl e shear thinning" have been
i nserted between "A" and "acidic thickened" in the
first line;

- t he passage starting after "enanel" is new

These anmendments find their support in the application
as originally filed (page 2, lines 8 and 9; page 5
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line 10 to page 6, line 2). The other anendnents are of
stylistic and orthographic nature only.

In Caim2 the term"detergent” has been repl aced by
"surfactant"”; the basis is found in the description as
originally filed (page 5, lines 10 and 12,

respectively).

Therefore, the Board is satisfied that clains 1 to 9
neet the requirenents of Article 123(2) EPC

Novel ty

The Board is satisfied that clains 1 to 9 neet the
requi renents of Article 54(1)(2) EPC. Since novelty was
not disputed, no further reasons need to be given.

| nventive step

Claim1l1l of the application in suit mainly concerns a
sprayabl e shear thinning acidic thickened m croemul sion
conposition, which is acid resistant or of zirconium
white enanel, conprising, inter alia,

(a) an anionic surfactant

(b) a nonionic surfactant

(d) 0.1 to 0.7% of a xanthan gumthi ckener having a

nol ecul ar wei ght of about 1,000,000 to 10, 000, 000

(j) an acid m xture of succinic acid, glutaric acid and
adi pidic acid of about 1:1:1,

(k) bal ance being water, wherein the conposition has a
pH of 1 to 4 and a Brookfield viscosity of 200 to 1000
cps (roomtenperature, #2 spindle, 50 rpns).
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Simlar safe acidic hard surface cl eaners which do not
damage zirconiumwhite enanel, also called European
enanmel, were known from docunent (1) (see e.g. Clains 1,
5 and 16) which the Exam ning D vision took as the
starting point for evaluating inventive step. The Board
can agree with this starting point.

The problemto be solved according to docunent (1) was
to provide acidic mcroemnmul sions that can be sprayed
onto a surface (e.g. European enanmel surfaces) to be
cl eaned and w ped off w thout usual rinsing and still
will leave the cleaned surface being bright and shiny
(page 2, lines 1 to 5, 41 to 44).

The conpositions suggested in docunent (1) as a
solution to this technical problemdiffer fromthose of
the application in suit in that docunent (1) discloses
enmul si ons, whereas the application in suit concerns

m croemnul sions. The viscosity of the cleaner emnul sions
is controllable by adding a thickener such as | ower

al kyl cellul ose or a water soluble resin (page 7,

l[ines 19 to 24), but xanthan gumis not nentioned as a
t hi ckener by docunent (1).

In the light of document (1) and in view of the
experinmental results filed by the appellant under cover
of the letter dated 21 Septenber 1999, the probl em
underlying the application in suit was to inprove the
stability of a cleaning conposition in mcroenul sion
format a higher viscosity while sinmultaneously
providing a thickening effect and a shear thinning
effect.
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According to table 1 filed under cover of the above
mentioned letter conposition A of table 1 which
conprises xanthan gumand is an enbodi nent of Claim1l
of the application in suit, showed a stability over

30 days, a thickening effect and a shear thinning
effect. Conposition B, representing the state of the
art exenplified by docunment (1), conprising a nethyl
hydr oxy propyl cellul ose thickener showed no thickening
effect, no shear thinning effect and its stability was

inferior to 1 hour.

Therefore, the Board concludes that the subject-matter
of Claim1l solves the existing technical problem

The question which renmains to be decided is whether the
addi tion of xanthan gumto m croenul sion conpositions
for bathtubs and other hard surface itens which are
acid resistant or of zirconiumwhite enanel involved an

i nventive step or not.

The viscosity of the cleaners in enulsion form
according to docunment (1) was controllable by addition
of a thickener such as |ower alkyl cellul ose, e.g.

nmet hyl cel | ul ose, hydroxypropyl nethyl
cellulose...(page 7, lines 19 to 4). However, in
docunent (1) no exanple was given of an emul sion
conposition, |let alone of a mcroenul sion conposition,
conprising a thickener.

The cl ai med i nventi on concerns, however, the use of

xant han gum as a thickener in a m croenul sion.
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Therefore, the thickener (i.e. xanthan gun) and the
medi um to which the thickener was added (i.e. the

m croenul sion) constituted two essential distinguishing
features with respect to docunent (1).

The question is whether there was a hint (a) to repl ace
t he thickeners suggested in docunent (1) by xanthan gum
and (b) whether xanthan gum added to a m croenul sion,
woul d i nprove the stability thereof.

Xant han gumis addressed in docunent (3). Xanthan gum
is described as a material having excellent stability
in the presence of acids. The rel evant passages read as
follows: "The stability of xanthan is an inportant
feature which has contributed to its adoption in a w de
variety of products and uses..." (page 1, lines 14

to 17) and "While there are sone differences dependi ng
on the source, the Xanthan guns conmercially avail able
at the present tinme all have essentially the same high
t hi ckeni ng power." (page 1, lines 19 to 20).

Wth respect to viscosity, docunent (3) reads: "To sone
extent, the lack of choice of viscosity grades explains
why xant han gum has not been wholly adopted as a
suitable alternative to hydroxyethyl cellul ose and the
ot her wat er-sol ubl e polyners which are available in
different viscosity grades for use as thickening
agents." (page 1, lines 29 to 33).

However, in docunment (3) there was no information on
t he behavi our of m croemul sions when xanthan gumis
added.
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The Board concludes that the skilled person who was
awar e of xanthan gumas an alternative to

hydr oxyet hyl cel | ul ose and who woul d have tried this

t hi ckener also with mcroenul sions would in any case
have expected only an effect simlar to that one
obtained with the thickeners suggested in said

docunent (1) but not an inproved performance of the
respective mcroemnul sions. Such an inproved performance
of the clainmed conposition was, however, denonstrated
by the appellant (see points 3.4 and 3.5).

Docunent (3) nentions in passing the addition of

xant han gumto cl eani ng conpositions (page 2, lines 33
and 34) but does not nention the addition of xanthan
gumto m croemnul sions. Addi ng xanthan gumto cl eanser
conpositions was al so known from docunment (4) (page 493;
"Cl eaners and polishes"). However docunent (4) relates
to suspensions. Since docunent (4) is silent on

emul sions, |et alone mcroenul sions, the skilled person
woul d have di sregarded docunment (4).

| n absence of any evidence show ng that the physi cal
chem stry of surface tension in emulsions is, wthout
any problem applicable to m croenul sions, the

achi evenment of inproved stability in mcroenul sions
according to docunent (1) was not to be expected from
t he teaching of docunents (1),(3) and (4).

In contrast to the conpositions of the exanples Bto K
of tables 1 and 2, which all contained usual thickeners,
only conposition A conprising xanthan gum net three

requi renments:
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(a) stability over a longer tinme period (in particular
nore than 30 days);

(b) a thickening effect and

(c) a shear thinning effect

Hence it is xanthan gum which contributes to the

i nprovenent of the stability of a sprayabl e shear

t hi nni ng aci dic m croenul sion conposition, an effect
whi ch the skilled person could not foresee and for
whi ch he had no pointer in any of the cited prior art
docunents.

Therefore, the subject-matter of Claim1 involves an
inventive step and the requirenments of Articles 52(1)
and 56 EPC are fulfilled.

Dependent Clains 2 to 9 derive their patentability from
Claima1l.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of clains 1 to 9
filed in the oral proceedings and a description to be
adapt ed.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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