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Summary of Facts and Submn ssions

0267.D

The appel | ant (opponent) | odged an appeal, received at
the EPO on 24 Septenber 1999 against the interlocutory
deci sion of the Qpposition Division, dispatched on

28 July 1999, which maintained the patent No. 0 500 226
in an anended form The appeal fee was paid

simul taneously and the statenent setting out the
grounds of appeal was received at the EPO on 6 Decenber
1999.

Opposition was filed against the patent as a whol e and
based on Article 100(a) and (b) EPC. The Opposition

Di vision held that the grounds for opposition cited in
Article 100(a)and (b) EPC did not prejudice the

mai nt enance of the patent in the anended version
submtted finally as the sole request during the ora
proceedi ngs before the first instance, having regard in
particul ar to docunents:

D1: US-A-4 165 618,

D3: GB-A-1 444 309 and

D4: GB-A-1 484 536.

In his statenment setting out the grounds of appeal, the
appel | ant pointed out that the interpretation given by
the respondent to the term"i ndependent” used in
claim1ll (i.e. absence of connection) is contradicted
by the fact that, on the apparatus according to the

I nvention, a connection can be established between the
sources of purging and pressurising gas (accunul ators
56 and 62) and the process vessel (12) by opening

val ves 38, 42,54 and 60.
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The appel | ant acknow edged that claim 1l was novel .
However he contended that the problemof providing a
separate gas source was already known and sol ved and
that it was comonpl ace, even in the context of liquid
CO, i npregnation of tobacco, for the source of liquid
CO, in a process vessel to be an independent storage
vessel of liquid CG

He was of the opinion that, starting fromD4, there is
not hi ng new or inventive about the fact of providing a
separate liquid CO supply for the process vessel since
D4 al ready teaches (see D4: page 2, lines 84 to 90)
that CO, residue gas may be returned to a suitable
container whereas liquid CO, is recycled to anot her
sui t abl e cont ai ner.

The appel | ant contended al so that the respondent was

i nventing a non-existent problemsince the actual |oss
of liquid CO, and the anount of heating were snmall and
woul d not disrupt the equilibrium balance in the
process vessel.

According to the appellant, the separation of liquid CG
and gaseous CO, for supply, recovery and subsequent re-
use was al ready done and described in detail in 1983 to
visitors of the DIET plant in Corby and said prior use,
conbi ned either wth the common general know edge of D3
and D4 or wwth the teaching of D1, would deprive

clainms 1 and 11 of inventive step.

To support the alleged public prior use at Corby, the
appellant filed in particular the follow ng new

docunent s:

D8: Declaration by Mchael Butler dated 3 Decenber
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1999

D9: Decl aration by Stephen Ross Hensl ey dated
13 COct ober 2000

D10: CO, process cycle flow charts at the Corby DI ET
pl ant (Exhibits la-f).

D11: M mc diagramof the CO, process at the Corby plant
(Exhibit 2).

The respondent (patentee) considered that D1 could be
taken as closest prior art. He pointed out that, in the
installation of D1, a transfer of liquid cryogen from
the internedi ate vessel to the process vessel takes

pl ace automatically when the Ievel of liquid cryogen in
the process vessel drops so that the internediate
vessel, which is also the source of the purging and
pressuri zi ng gas, cannot be considered as i ndependent
(in the nmeaning of the invention) of the liquefied

i nert gas contained in the process vessel.

The respondent al so contended that:

- a conbi nati on of docunents D 1 and D4 coul d not
lead to the subject-matter of claim1l since D4
gives no hint in the direction of the invention,
and

- the alleged public prior use should be disregarded
because the corresponding facts and evi dences were
not submitted in due tine although the opponent
was aware of this prior use at the tinme the grant
of the opposed patent was publi shed.
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Mor eover, according to the respondent, the facts and
evi dences brought forward by the appel |l ant regarding
the public prior use were not sufficient to destroy the
novelty of claim1l1 since all relevant features of the
prior use were not disclosed to the public.

As regards claim1ll, the respondent further contended

t hat none of the cited docunments shows first and second
i nert gas accunul ators, and none of themteaches to use
sources of inert gas for purging and pressurizing the

I npregnati on vessel being i ndependent of the |iquefied

gas in the process vessel.

Oral proceedi ngs took place on 17 Novenber 2000.

The respondent explained that the termindependent used
in the clains should be interpreted as neani ng
"separate and wi thout influence". He specified that, by
creating a cl osed system between the process vessel and
t he i npregnation vessel, one of the objects of the

i nvention was to avoid that the equilibriumof pressure
and tenperature between the two vessels be affected by
the transfer of inert gas during the course of the
process.

The respondent was al so of the opinion that the system
according to the invention was based on a different
concept as the one of the system according to D1 i.e.
the process and the inpregnation vessels were placed in
a loop separate fromthe rest of the system

Referring to decision T 534/89, the respondent
requested that the late submtted prior use not be
admtted into the proceedings. The facts in that case
were very simlar to the facts of the present case. The
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respondent therefore contended that the offered

evi dence of prior use should have been referred to
within the nine nonth period for opposition and that
its late subm ssion was an abuse of the proceedings.

The appel |l ant explained that it had believed docunent
D1 to be sufficient at the tinme to destroy the novelty
of granted claim1, which was confirnmed by the further
proceedi ngs, since the main request before the
opposition division was refused. Only when claim 1l was
anended in the oral proceedings before the opposition
division did the appellant have reason to refer to its
prior use.

The appel | ant rai sed no objection agai nst novelty but
he was of the opinion that the subject-matter of
clainms 1 and 11 were obvious with respect to a

conbi nation of the teachings of D3 or D4 and of the
public prior use.

The appel | ant contended that the systemof D1 al so
conprised a cl osed | oop between the process vessel and
the i npregnation vessel and that the sources for the
purgi ng and pressurizing gas were i ndependent fromthe
original source of liquefied inert gas, said source
bei ng the storage vessel 15 and not the internediate
source 19. Therefore, according to the appellant, the
subject-matter of the independent clains of the patent
| acked an inventive step.

The appel lant also drew the attention of the Board to
the teaching of D4 regarding the optional recycling of
the carbon dioxi de residue gas to a suitable gas

contai ner whereas the |iquid carbon dioxide is recycled
to suitable storage container which is not described as
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bei ng the sane as the gas contai ner. The appellant al so
expl ained that the process according to D4 conprises no
purging step due to the fact that the product is
renoved at the top of the inpregnation vessel and not
at the bottom according to the invention.

At the end of the oral proceedings the appell ant
requested that the decision under appeal be set aside
and that the European patent be revoked.

The respondent requested that the appeal be dism ssed.

Claim1 as nmaintained by the Qpposition D vision reads
as follows:

"A process for inpregnating a cellular material wth
liquefied gas at a predeterm ned pressure conprising
the steps of charging the cellular material into an

I npregnati on vessel (22), purging the inpregnation
vessel (22) with inert gas, pressurising the

I npregnation vessel (22) with inert gas to said
predeterm ned pressure, transferring liquefied inert
gas into the inpregnation vessel (22) froma process
vessel (12), in which the liquefied gas is stored at
sai d predeterm ned pressure, soaking the cellular
material in the liquefied inert gas for a predeterm ned
time period, transferring unabsorbed |iquefied gas from
the inpregnati on vessel (22) to the process vesse

(12), depressurising the inpregnation vessel (22) by
venting the inert gas therefromand renoving the

i npregnated cellular material fromthe inpregnation
vessel (22), characterized in that the inert gas used
to purge and pressurise the inpregnation vessel (22) is
the sane gas as the |iquefied inert gas, but is taken
froma source (56, 62) independent of the |iquefied
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inert gas contained in the process vessel (12), and in

that the source of liquefied inert gas contained in the
process vessel (12) is independent fromthe source (56,
62) of the inert gas used to purge and pressurise the

I mpregnati on vessel (22)."

Claim1ll as naintained by the Qoposition Division reads
as foll ows:

"An apparatus for inpregnating a cellular material wth
a liquefied gas conprising:

(a) a high pressure inpregnation vessel (22) having
seal abl e means (24) for permtting the charging of
cellular material into said inpregnation vessel (22)
and seal abl e neans (26) for permtfing the discharge of
the cellular material from said inpregnation vesse
(22);

(b) a liquefied inert gas process vessel (12);

(c) a pipeline (18) for transferring liquefied inert
gas between said liquefied inert gas process vesse

(12) and said inpregnation vessel (22);

(d) a second pipeline (30, 40) providing fluid

communi cati on between the upper region of said

i npregnati on vessel (22) and the upper region of said
liquefied inert gas process vessel (12) and adapted to
mai ntain a substantially constant pressure in said
liquefied inert gas process vessel (12) during the
transfer of liquefied inert gas between said

I mpregnation vessel (22) and said liquefied inert gas
process vessel (12); characterised by a first inert gas
accunul ator (56) independent of said |iquefied inert
gas process vessel (12) for purging said inpregnation
vessel (22) with |ow pressure inert gas;
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a second inert gas accunul ator (62) independent of said
| iquefied inert gas process vessel (12) for
pressurising said inpregnation vessel (22) with high
pressure inert gas to a pressure substantially equal to
the equalibriumpressure in said |liquefied inert gas
process vessel (12); and vent neans (28, 32, 34) for
venting said i npregnation vessel (22)."

Reasons for the Decision

1

0267.D

Adm ssibility of the appea

The appeal is adm ssible.

Modifications to claim1 and to the description

The content of claiml on file corresponds to the
content of claiml1 as granted conpleted by the
follow ng sentence added at the end of the claim

"and in that the source of |iquefied inert gas
contained in the process vessel (12) is independent
fromthe source (56, 62) of the inert gas used to purge
and pressurise the inpregnation vessel (22)."

It is clear fromthe description of the application as
originally filed that the source of liquefied inert gas
contained in the process vessel (12) is storage vesse
(2) (see page 14 of the application, lines 9 to 10)
whereas the source of the inert gas used to purge and
pressurise the inpregnation vessel (22) is either the
accumul ators (56) and (62) or vessel (162) (see from
line 27 of page 14 to line 11 of page 15 of the
application and page 17, lines 16 to 18) and that these
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sources are independent from each other during the
whol e i npregnating process (see Figures 1 and 2).

The nodification as accepted by the first instance is
t hus supported by the description and draw ngs of the
application as originally filed (Article 123(2) EPC)
and restricts the protection conferred by the patent
(Article 123(3) EPC). It is therefore adm ssible.

The introduction of the description as granted has been
nodified in order to adapt it to the newclaim1l on
file and no new matter has been incorporated in it. The
nodi fication of the description is thus also adm ssible
in application of Article 123 EPC.

Interpretation of clains 1 and 11

The term "i ndependent":

According to the proprietor of the patent this term has
to be interpreted as neani ng "separate and w t hout

i nfl uence on each other"”, at |east during the whole
process for inpregnating as defined in claim1.

Such an interpretation is supported by the figures and
the correspondi ng description of the application as
originally filed which clearly show that the sources of
gas (accunul ators 56, 62 and vessel 162) for purging
and pressurising the inpregnation vessel (22) are
different and separate fromthe process vessel (12) and
the liquefied gas contained therein, and that there is
no direct fluid connection at all during the whole

I npregnati on process between the sources of gas for
purgi ng and pressurising the inpregnation vessel on the
one hand and the process vessel and its source (i.e.
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storage vessel 2) on the other hand.

Therefore, as it is clearly disclosed in the
description of the application (see for exanple,

page 10, second paragraph and page 18, |ast paragraph),
the working conditions of pressure and tenperature in
the process vessel are not influenced by the purging
and pressure equalization steps throughout the course
of the inpregnation process. Furthernore, it appears
clearly fromthe description of the application (see
for exanple page 3, 2nd paragraph and page 4, | ast

par agraph) that the aimof the present inventionis to
avoi d, throughout the course of the inpregnation
process, that the equilibrium bal ance of pressure and
tenperature inside the storage vessel (as used in the
prior art) be influenced by the purging and

pressuri sing steps.

The expression "predeterm ned pressure”:

The repetition of this expression in claima1l,
successively in relation with the inpregnation step in
general, the pressurising step and the storage of the
liquefied gas in the process vessel, indicates
implicitely that, during the transfers of the liquefied
i nert gas and of the corresponding inert gas between
the i npregnati on vessel and the process vessel, the
pressure in the process vessel renains constantly at
the |l evel of the pressure used for inpregnating the
cellular material in the inpregnation vessel (see the
patent specification: fromcolum 6, line 49 to

colum 7, line 10). The Board considers this feature as
an essential feature of the invention which is
inplicitely present in claim1 and which therefore nust
be taken into account when assessing the patentability
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of claiml. Said feature is present in claimclaiml11l
(see the specification: colum 17, lines 26 to 31)
under the wording: "substantially constant pressure".

Adm ssibility into the proceedings of the alleged prior

use

Under the established case | aw of the boards of appeal,
parties are expected to bring all their evidence into
the proceedings at the earliest tinme possible, in order
to streamline the proceedings, to allow the parties
and the board to assess what the proceedings wll be
about and to avoid surprises, see eg. T 951/91, Q) EPO
1995, 202.

The board finds the new piece of evidence of alleged
public prior use to have been submtted late, i.e.
after the opposition proceedings, particularly since it
was avail abl e and known to the appellant at an earlier
stage than the appeal proceedi ngs. Considering that the
original claiml1l was of broader scope than the claim
mai nt ai ned by the opposition division,and that the
appel l ant presented its alleged public prior use as
bei ng novelty destroying, there woul d have been reason
for the appellant to have referred to the all eged
public prior use already within the period for

opposi tion.

The question therefore arises whether decision

T 534/89, QJ EPO 1994, 464, warrants the prior use to
be di scarded w thout the board | ooking into the

rel evance of what has been offered as evidence.
However, in decision T 534/89 the circunstances were
somewhat different fromthose of the present case in
that the opponent admitted that it had deliberately
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abstained fromreferring to the all eged public prior
use within the opposition period, and in that the
anmendnent of the main claimin the opposition
proceedi ngs was of no relevance in that case to the
obj ection of alleged public prior use raised on appea
or at | east the opponent did not contend that this was
the case. In the present case however, the board
accepts the explanation given by the appellant that
only the anmendnent made during the opposition
proceedi ngs nade it necessary to refer to the all eged
public prior use, the objection being that this use
antici pated the anmended characterising portion of the
claimin issue. The board therefore cannot concl ude
that there has been any abuse of proceedings or breach
of the principle of good faith. In accordance with the
case | aw established under Article 114(2) EPC, see eg.
T 611/90, QJ EPO 1993, 50, the board therefore wll
consi der the relevance of the late filed evidence.

The standard of proof with regard to public prior use,
as exenplified by decision T 472/92, Q) EPO 1998, 161
requires in cases where the evidence lies within the
power and know edge of the opponent that the all eged
public prior use is proven beyond any reasonabl e doubt,
or in the words of that board, that the opponent proves
his case up to the hilt. Furthernore, it should be
remenbered that the |later an alleged public prior use
I's brought forward , the nore conplete the
substanti ati on should be (see decision T 97/92,
unpubl i shed in the QJ).

In the present case, the only evidence going back to
the tinme when the appellant alleges that their
installation (the Corby installation) was disclosed to
nmenbers of the public is a drawing (i.e. Dl11: exhibit

0267.D Y A
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2). In addition, two declarations (i.e. D8 and D9) have
been filed by two enpl oyees of the appellant, M Butler
and M Hel nsl ey. None of these declarations seens to
have been given as affidavits under oath. Furthernore,
M Butler has appeared in the appeal proceedings by the
strength of a power of attorney as a representative of
the appell ant. Under these circunstances, none of the
decl arations can be considered as having probative

val ue as i ndependent evidence, but nust be exam ned as
opi ni ons expressed by the appellant as party to the

pr oceedi ngs.

The drawi ng submitted as Exhibit 2 (D11) represents a
m m c diagram all eged to be displayed in the contro
roomof the Corby plant. This diagramrepresents an
installation conprising two i npregnator vessels
connected in particular to a charge vessel, a

| i qguefaction vessel and a process vessel conmmunicating
Wi th a storage vessel. According to D8 (see section 6)
and D9 (see sections 6.2, 6.3, 6.5, 7 and 8), the
charge vessel and the liquefaction vessel are the
sources of the purging and pressurising gas and the
source of the liquid CO supplied to the process vesse
is the storage vessel.

The di agram of D11 shows two portions of line at the

| ower right hand side representing two parts of a duct,
connected respectively to the liquid [ayer of the
process vessel and to the bottom of the |iquefaction
vessel. On the drawi ng, the opposite free ends of these
two portions of line are separated by a gap but they
are represented in alignent with each other so that
they seemto belong to an interrupted comon line i.e.
a common duct which connects the process vessel to the
i quefaction vessel. Solely a CO, punp is present in
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t hat duct.

Therefore, in view of D11, whether said two vessels
(process and liquefaction) are actually independent or
not from each other in the nmeaning of the invention
remai ns doubt ful .

The declarations of M Butler (D8) and M Hel nsl ey (D9)
cannot fill these gaps.

On the contrary, D9 raises another doubt about the
simlarity between the alleged public prior use and the
invention since it is inplicit fromsection 6.5 of the
declaration that, during the pressurising step of the
process i nplenented at Corby, the inpregnation chanber
is pressurised at a | ower pressure than the pressure

I nside the process vessel in contradiction to the

i nvention which teaches to pressurize the inpregnation
vessel to a pressure substantially equal to the

equi libriumpressure in the process vessel in order to
avoi d nodi fying said pressure (see for exanple colum 7
of the european patent specification, lines 30 to 44
and clainms 1 and 11).

Therefore, even if the declarations D8 and D9 were
accepted as evidence, they only contain genera
statenents which do not unequi vocally disclose to whom
the installation was shown and under what

ci rcunstances, nor is there any corroborating evi dence
to unequivocally clarify how the installation was
explained to visitors, such as records of visits,
witten instructions on what to disclose or any
limtations. The installation is of such a conplexity
that the board has doubts that even visitors skilled in
the art woul d have been able to assess how the
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circul ation system worked and where the sources of the
i nert gas were | ocated and possibly connected within
the system |let alone the specific pressures being
present into the different vessels, particularly since
that was considered to be part of the know how. I ndeed
the respondent has stated that it was offered the know
how of the nodified Corby installation. Wen asking
what the nodifications were, the respondent was told
that this could not be disclosed, unless the respondent
first signed a secrecy agreenent. The board observes
that such a condition seens to be standard practice for
nost conmercial activities. Such an approach, however
makes it once nore very doubtfull that the sane
avai | abl e know how woul d have been nade avail able to
the public. Furthernore, there is no proof which

unequi vocal | y defines which know how was avail able to
the public, and the nonent when the proper know how of
the appellant , which was apparently kept secret during
a certain period, was nade avail able to the public.

Fromall of the above, the board can only concl ude that
at least the two first requirenents for a prior use to
be acknow edged have not unequi vocally been net, ie.
what was disclosed and to whom it was disclosed. The
first deficiency alone nakes it inpossible for the
board to assess the relevance of the Corby installation
and the second puts in doubt that the installation was
even available to the public.

Since it is not immediately evident that the alleged
prior use was available to the public and therefore not
prior art within the neaning of Article 54(2) EPC, the
all eged prior use is not admtted into the proceedi ngs
under the present circunstances.

0267.D Y A
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Novelty of the independent clains (Article 54 EPC)

The board is satisfied that none of the cited docunents
taken into consideration (i.e. D1, D3 and D4) discloses
a nethod and an apparatus for inpregnating a cellular
material conprising in conbination all the features
descri bed respectively in clains 1 and 11.

Since, this has not been disputed by the appellant with
respect to the aforenentioned prior art publications,
there is no need for further detailed substantiation
and the subject-matter as set forth in clains 1 and 11
is considered as novel within the neaning of Article 54
EPC

The state of the art closest to the clained i nvention

The Board considers that D1 discloses the prior art

cl osest to the process of claim1l since this docunent
descri bes nost of the essential features of the
precharacterising portion of claim1l and also the first
feature of the characterising portion regarding the
nature of the inert gas used in the system

However, D1 teaches to pressurise the inpregnation
vessel to the pressure of the storage vesse
(intermedi ate vessel 19), i.e. 915 psia (see colum 5,
lines 19 to 25) and not to the pressure of the process
vessel 31 as according to the invention.

The inert gas used to purge and pressurise (through the
vapor line 47) is thus taken fromthe internedi ate
vessel 19, which also supplies liquefied inert gas to
the hol ding tanks 31 (process vessels). Additionally
the internedi ate vessel 19 al so provides vapor to the
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line 53, |ocated between the inpregnation vessel 11 and
the process vessel 31, to naintain a desired m ninmum
pressure in that line 53 (see colum 5, lines 33 to
37). Threrefore, it cannot be upheld that the inert gas
to purge and pressurise the inpregnation vessel 11 is
taken froma source (vessel 19) which is independent of
the liquefied inert gas contained in the process vesse
31. Indeed, during the whole process for inpregnating,

t he process vessel 31 can be connected if needed to the
i nternmedi ate vessel 19 for liquid supply (via 27, 29b
and 33) and for gas supply (via 41, 45, 53, 92 and 47).
Moreover, in D1, the transfers of liquefied CO
respectively fromthe process vessel to the

I npregnati on vessel and vice-versa are caused by a
pressure differential between these two vessels (i.e.

t he hi gher gas pressure of the conpressor is applied to
the starting vessel - see the abstract of Dl1; colum 3,
lines 42 to 48; colum 5, lines 38 to 48 and from

line 63 of columm 5 to line 12 of colum 6) whereas,
according to the clained invention, during these
transfers, the pressure within the process and

I npregnati on vessels remains constantly equal to the
pressure used for inpregnating the cellular material as
claimed in clainms 1 and 11 ( see section 3.2 above).

Furthernore, in D1, the pressurising pressure (915
psia) is different fromthe m ninum pressure (920 psia)
mai ntained in the inpregnation vessel and different
fromthe pressure of the liquid cryogen during soaking
(900 psia).

To sumup, the process clainmed in claim1l of the
opposed patent differs fromthe nethod disclosed by D1
in that:
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- the i npregnation vessel is pressurised at the
| npregnati ng pressure,

- the pressure in the process vessel is maintained
constantly equal to said inpregnating pressure,

- the liquefied inert gas is thus transferred
bet ween the process vessel and inpregnati on vesse
at said inpregnating pressure,

- the inert gas used to purge and pressurise the
I mpregnation vessel is taken froma source
i ndependent of the liquefied inert gas contained
in the process vessel, and

- the source of liquefied inert gas contained in the
process vessel is independent fromthe source of
the inert gas used to purge and pressurise the
I npregnati on vessel.

The Board considers also that D1 discloses the state of
the art closest to the apparatus clained in claim1ll
since the apparatus of D1 conprises nost of the
essential features of the precharacterising portion of
claim1l with the exception of the adaptation to

mai ntain a substantially constant pressure in the
process vessel. Additionnally,the apparatus of D1
conprises an inert gas accunul ator (internedi ate vesse
19) for purging the inpregnation vessel and al so vent
nmeans 87 for venting said vessel. The accunulator 19 is
al so used for pressurising the inpregnation vessel 11
and for supplying liquefied inert gas (via 27) or inert
gas (via 47) to the process vessel 31.

Consequently, the apparatus according to claim11l
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differs fromthe apparatus disclosed by D1 in that:

- the pipeline connecting the top of the
I mpregnation vessel to the top of the process
vessel is adapted to maintain a substantially
constant pressure in said process vessel during
the transfer of liquefied inert gas between the
I npregnati on vessel and the process vessel (12);

- a first inert gas accunulator is provided
I ndependent of the process vessel for purging the
| mpregnation vessel with | ow pressure inert gas;

- a second inert gas accunul ator is provided
I ndependent of the process vessel for pressurising
t he i npregnation vessel with high pressure inert
gas to a pressure substantially equal to the
equi l i brium pressure in process vessel.

Pr obl em and sol uti on

Starting fromthe process and the apparatus of Dl and
taking into account the above-nentioned differences the
problemto be solved by the skilled person is to

I nprove said known process and apparatus in order, in
particular, to provide a significant reduction in
operating costs (see the patent specification:

colum 3, lines 43 to 53 and colum 14, lines 31 to
37).

The Board is satisfied that the invention as clained in
clainms 1 and 11 does solve this problem

I nventive step (Article 56 EPC)
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Claiml

According to the invention, the |iquid and gaseous CO
are circulated through a specific closed system (see
the patent application: columm 11, lines 42 to 47) in
whi ch the pressure is equal to the pressure used for

i npregnating the cellular material as clained in
claiml (see also fromcolum 6, line 49 to colum 7,
line 10 of the patent specification). Mreover, the
source of the purging and pressurising gas is

i ndependent fromthe |iquefied gas contained in the
process vessel and fromthe source of said |iquefied
gas (i.e. the storage vessel).

On the contrary, as already pointed out in section 6.1
above, a basic feature of the systemaccording to Dl is
the use of a conpressor for establishing a pressure
differential between the process vessel 31 and the

I npregnation vessel 11 in order to transfer liquid CGO
bet ween said vessels (see clains 1 and 9 of D1) with
the result that, throughout the transferring circuit,
the pressure does not remain constant and equal to the
I npregnati ng pressure. Furthernore, the system
according to D1 has only a single vessel (i.e. the

i nternedi ate vessel 19) used for purging and
pressurising the inpregnation vessel 11 and for
supplying liquefied inert gas or inert gas to the
process vessel 31.

Wt hout good reasons and serious incentives provided by
the state of the art, the skilled person woul d not

repl ace a feature condi dered as essential for the

i npl enentation of the process of D1, by new conditions

of functioning based on a closed systemw th a constant
pressure.
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Such incentives cannot be found in D3 since this
docunent teaches to store the liquid CO, in a process
vessel at a pressure nmuch lower ( i.e. from215 to 305
psig) than the pressure (i.e. 600 to 900 psig)

mai ntai ned in the inpregnation vessel during the

i npregnation step (see D3 respectively page 3, lines 76
to 98 and page 4, lines 7 to 10). Moreover, although D3
teaches that, before introducing the |liquefied CO, the
i npregnati on vessel should preferably be purged (see
page 3, lines 66 to 75) at a pressure at | east
sufficient to maintain the CO, in aliquid state (see
page 3, lines 92 to 98) , no indication is given in
this docunent as regards the source(s) of the purging
and pressurising gas(es). Therefore, a conbination of
the teachings of D1 and D3 would not |ead the skilled
person in direction of the invention.

In the nethod taught by D4, as according to the process
clainmed in claiml1, the inpregnation vessel 25 is
pressuri sed at the pressure of the process vessel 17
(i.e. 515 psia) before transferring the Iiquid CO

bet ween sai d vessels (see D4: page 3, lines 75 to 80
and 112 to 121 and fromline 126 to page 4, line 3).
However, the nmethod of D4 does not conprise a purging
step and the source of the pressurising gas being the
process vessel 17 itself (see Figure 1 and page 3,
lines 112 to line 115), it can be independent neither
fromthe liquefied inert gas which it contains nor from
the source (i.e. storage vessel 10) providing said
vessel 17 wth liquid CO.

Consequently, here again, a conbination of the
teachings of D1 and D4 al so would not lead the skilled
person to the subject-matter of claiml.
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Furt hernore, since the independance of the source of

| i quefied gas contained in the process vessel fromthe
source of the gas used to purge and pressurise the

i npregnati on vessel can be found neither in D1 nor in
D3 and D4, even a conbination of the teachings of these
three docunents would not |ead the skilled person to
the clained invention.

Claim1l1l

The sane argunentation renains valid with regard to the
subject-matter of claim1l since even by assenbling
together all the neans and features described in D1, D3
and D4, the skilled person would not arrive at an
enbodi nent conprising an accunul at or i ndependent from

t he process vessel for pressurising the inpregnation
vessel with high pressure inert gas to a pressure
substantially equal to the equilibriumpressure in said
process vessel .

Concl usi on

For the foregoing reasons, the Board considers that to

i nprove the process and apparatus disclosed in DL in
order to arrive at the teaching of respectively claim1l
and claim 11 does not follow plainly and logically from
the cited prior art and that the reasons given by the
appel | ant do not prejudice the nmaintenance of the
patent in the version maintained by the opposition

di vi si on.



For these reasons it

The appeal is dism ssed.

The Regi strar:

G Magouliotis
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