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Summary of Facts and Subm ssi ons

2349.D

The present appeal is fromthe decision of the
Qpposition Division relating to the maintenance in
amended form of the European patent No. 0 523 922,
concerning a fabric softening conposition, on the basis
of the first auxiliary request.

In its notice of opposition the Opponent sought
revocation of the patent inter alia on the grounds of
Article 100(a) EPC, in particular for |ack of novelty
of the claimed subject-matter.

Inter alia the follow ng docunents were cited during
t he opposition proceedi ngs:

(1): EP-A 0507478;

(7): Hoechst AG Raw materials, March 1991, regarding
®Genapol , pages 40 to 51 and 69 to 75.

In regard to the set of amended cl ains according to the
first auxiliary request, filed by the Patent Proprietor
under cover of a letter dated 26 May 1999, the
Qpposition Division found in its decision inter alia

t hat

- the Krafft point of the nonionic stabilising agent
was already a feature of the granted cl ains,
unrel ated to the disclainmer introduced during the
opposition proceedings; the clarity of this
feature was thus not open to discussion during
opposi tion;
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- the limtation of the upper limt of the range of
Krafft points in claiml to a tenperature | ower
than that indicated in the respective granted
claimdid not contravene the requirenents of
Article 123(3) EPC

- docunent (1) disclosed conpositions conprising the
sane softening agents used in the patent in suit
and the sanme class of nonionic stabilising agents,
t he nost preferred commercial conmpounds fromthis
class being also nentioned in the patent in suit
as suitabl e agents;

- docunent (7) showed that the nonionic agents
listed in docunent (1) had necessarily a Krafft
poi nt bel ow 20°C; however, there was no evidence
t hat the commercial nonionic conpounds listed in
docunent (1) had necessarily a Krafft point bel ow
10°C as cl ai ned;

- the clai ned subject-matter was thus novel over
docunent (1) as well as over the other cited prior

art docunents.

The i ndependent claim 1l according to the first
auxiliary request reads as follows:

"1. A fabric softening conposition conprising at |east
1% by wei ght of a water insoluble cationic fabric

sof teni ng agent and a nonionic stabilising agent
wherein the water insoluble cationic fabric softening
agent is a quaternary ammoni um material represented by
the formul a:
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QOCR,
|
(R,);N* —— (CH,},—— CH
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CH, 00CR,

wherein each R is independently selected from G.4 al kyl,
al kenyl or hydroxyal kyl groups; each R, group is

i ndependently selected from Gs.2g3 al kyl or al kenyl groups;
and n is an integer from 0-5;

or by the fornmula:

Ry
I

R, — N* (CH,) , T R,
!

wherein R, n and R are as defined above, and T is

characterised in that the nonionic stabilising agent is
selected frompredom nantly linear G to Gy al cohols

al koxyl ated with 10 or nore noles of al kyl ene oxi de and
in that the nonionic stabilising agent has a clear
phase at a 1% concentration in water sonmewhere in the
range of 0°C to 45°C and a Krafft point of |ess than
10°C, provided that when the fabric softening agent is
1,2 di hardened tall owyl oxy-3-trimnmethyl-ammoni o propane

chl oride, the nonionic stabilising agent is not tallow

2349.D
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al cohol ethoxylated with 15 or 20 nol es of ethylene

oxi de. "

This request contains al so dependent clains 2 to 6
relating to particul ar enbodi nents of the product of
claiml, claim7 relating to a process for its
preparation and clainmns 8 to 11 relating to the use of
the nonionic stabilising agent in a fabric softening
conposition according to claim1.

An appeal was filed against this decision by the
Opponent (Appel I ant).

The Appellant submtted in the statenent of the grounds
of appeal inter alia that

- the clarity of the clainms was to be di scussed
since the clainms had been anended during
opposi tion;

- the limtation of the upper limt of the Krafft
poi nt extended the scope of claim1l beyond that of
the respective granted claim

- the test report I, filed with the statenent of the
grounds of appeal, showed that sonme of the
commer ci al products disclosed in docunment (1) had
the Krafft point required by the cl ains;

- nor eover, comrercial products sold under a
particul ar trade name were standardized as to
t heir physical properties; therefore, the physical
properties of such products were expected not to
differ substantially fromone batch to the other
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- t he clai med subject-matter thus | acked novelty in
the Iight of document (1).

V. The Respondents (Patent Proprietors) submtted inter
alia that

- the clarity of the clainms was not open to
di scussion i n opposition proceedi ngs;

- the selected Krafft point range was narrower than
that clainmed in the granted claim1; the clains
thus conplied with the requirenents of
Article 123(3) EPC

- di fferent batches of the sane commercial product
coul d have substantially different Krafft points;
therefore the commercial nonionics disclosed in
docunent (1) had not necessarily a Krafft point as
required in claiml of the patent in suit;

- the clai ned subject-matter was thus novel over
docunent (1).

\Y/ The Appel l ant requests that the appeal ed decision be
set aside and that the patent be revoked.

The Respondents request that the appeal be di sm ssed.
VI, At the end of the oral proceedings at which the duly

summoned Respondents were not represented, the chairmn
announced the decision of the Board.

2349.D
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Reasons for the Decision

1.2

1.2.1

2349.D

Clains considered by the first instance to conmply with
the requirenents of the EPC

Articles 84 and 123(3) EPC.

The Board is satisfied that these clains conply with
the requirenents of Articles 84 and 123(3) EPC as found
by the first instance (see point Il above).

Since claim1l fails on other grounds there is no need
to give further details.

Novel ty

The subject-matter of claiml relates to a fabric

sof teni ng conposition conprising at |east 1% by wei ght
of specific water insoluble quaternary amoni um fabric
sof teni ng agents containing a carboxyl group and a

noni oni ¢ stabilising agent represented by predom nantly
linear Gs to Gy, al cohols al koxylated with 10 or nore
nol es of al kyl ene oxi de, wherein the nonionic
stabilising agent has a clear phase at a 1%
concentration in water sonewhere in the range of 0°Cto
45°C and a Krafft point of less than 10°C, the Krafft
poi nt being defined in the description as the
tenperature within the range of 0°C to 45°C at which a
cl oudy 1% aqueous sol ution of the nonionic materi al
becones cl ear, such a solution being cloudy below this
tenperature and cl ear above it (page 2, lines 43 to 44
and page 4, lines 4 to 6). Caiml contains also the
addi tional proviso that when the fabric softening agent
is a 1,2 dihardened tall owyl oxy-3-trinethyl -ammoni o
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propane chloride (HT TMAPC), the nonionic stabilising
agent is not tallow al cohol (a mainly Cg.15 al cohol)
et hoxyl ated with 15 or 20 nol es of ethyl ene oxi de.

Docunent (1), which is a state of the art under

Article 54(3) EPC, discloses a fabric softening
conposition conprising, preferably, at |east 1% by

wei ght of the specific water insoluble quaternary
ammoni um fabric softening agents of the patent in suit
and a nonionic stabilising agent selected fromthe
class of linear G to Gy, al cohol al koxylated with 10 to

20 nol es of al kyl ene oxide (see page 2, lines 47 to 48
and page 2, line 52 to page 3, line 47); the commerci al
nonionics listed on page 4, lines 4 to 6, of docunent

(1) are especially preferred.

The Board finds therefore that docunment (1) discloses a
conbi nati on of the same softening agents of claim1l
with any of these commercial nonionics, e.g. also with
Genapol G- 200 which, as expl ained on page 43 of
docunent (7), is a Cio-13, mainly Ciz 14, al cohol

al koxyl ated with 20 nol es of ethyl ene oxide.

The proviso contained in claim1l1, excluding the two
particul ar conpositions of the exanples 1D and 3C of
docunent (1) containing an ethoxyl ated derivative of
tall ow al cohol, i.e. a mainly Cg.18 al cohol, is thus not
sufficient for delimting the clained subject-matter in
respect to the whol e teaching of that docunent and does
not exclude a conposition conprising Genapol C-200.

As expl ained in docunent (7), a 1% aqueous sol ution of
CGenapol C-200 is clear at 20°C (see page 43). Therefore
a 1% aqueous solution of this conmercial product has a
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cl ear phase between 0 and 40°C as required in the
patent in suit.

As regards the novelty of the clainmed subject-matter in
the light of the teaching of docunent (1) it remains
thus only to assess if the above nentioned conmerci al
conmpound Genapol C- 200 al so possess a Krafft point

bel ow 10°C

The Appellant filed a test report | with the statenent
of the grounds of appeal show ng that Genapol C- 200 has
a Krafft point below 5°C

The Board notes al so that Genapol C-200 is cited on
page 3, line 24, of the patent in suit as being one of
the preferred nonionic stabilising agents.

The Respondents argued that the physical properties of
commerci al products such as CGenapol C-200 were affected
fromthe chain |l ength distribution of the specific
product batch, since their chain I ength distribution
depended fromthe conposition of the natural feedstock
used as starting product for their preparation. Such
physi cal properties could thus vary from batch to batch
For exanple, it was shown in the patent in suit that

the tallow al cohol with 11 noles of ethyl ene oxide of
exanple B had a Krafft point of 45°C whilst another one,
a commerci al product naned Genapol T-110(NR), had a
Krafft point below 5°C (see the patent in suit, page 5,
lines 44 to 45).

The Appellant's experinments thus showed in the
Respondents' view only that the particular tested
sanpl e of Genapol C-200 had a Krafft point below 5°C
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but coul d not be considered as evidence that any
commerci al product sold under that nanme woul d have
necessarily a Krafft point as required in claiml.

The Appellant submtted that a comercial product sold
in great quantity such as Genapol C-200 was subjected
to quality controls in order to guarantee so nuch as
possi bl e characteristics upon which the custoners could
rely. Therefore, it had to show necessarily very little
variation in its physical paraneters. For exanple,
docunent (7) showed that the viscosity, drop point and
cl oud point of the product Genapol C 200 could vary
only within a restricted range (page 43); products not
conplying with these requirenents would thus have to be
di scarded and not conmmerci al i sed under that nane.

In the Board's judgenent it cannot be disputed that a
commerci al product has to show as nuch as possible
reliabl e physical characteristics. Therefore, even
accepting that the conposition of commrercial products
manuf actured from natural sources may present sone
variation frombatch to batch, the physica
characteristics of different batches of the sane
commerci al product cannot diverge to a great extent.

Since the experinmental test submtted by the Appellant,
the results of which have not been disputed by the
Respondents, shows a Krafft point below 5°C for a
sanpl e of Genapol C-200 and no evidence was subm tted
to the Board that different sanples of the sane product
woul d show (contrary to what woul d be expect ed)

rel evant deviations fromthis value of Krafft point up
to a tenperature above 10°C, the Board concl udes under
t hese circunstances that other sanples of Genapol C 200
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could only show values of Krafft point not diverging to
a great extent fromthat found according to the

Appel lant's test and that such values have to lie
necessarily bel ow 10°C

Therefore, the Board concludes that docunment (1)
di scloses all the features of the subject-matter of
claim21 in conbination

1.3 Since claim1l | acks thus novelty already on these

grounds there is no need to discuss the other clains or
t he ot her objections put forward by the Appellant.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:
G Rauh P. Krasa
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