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Summary of Facts and Submn ssions

1203.D

The appel |l ant (patent proprietor) |odged an appea
agai nst the decision of the OQpposition Division to
revoke the European patent No. 0 541 502.

Opposi tion had been fil ed against the patent as a whol e
based on Article 100(a) EPC (lack of novelty and
I nventive step).

The Opposition Division held that the patent had to be
revoked according to Article 100(a) EPC for | ack of

I nventive step in view of:

Dl: US- A-4 245 582

D2: US-A-4 658 753.

On 21 March 2002 oral proceeding took place before the
Board of Appeal

The appel | ant requested that the decision under appea
be set aside and that the patent be maintained in

anmended formon the basis of

- clains 1 to 6 filed during the oral proceedi ngs as
mai n request, or

- clains 1 to 9 filed with letter of 20 February
2002 as first auxiliary request, or

- claims 1 to 8 filed with letter of 20 February
2002 as second auxiliary request, or

- claims 1 to 6 filed during the oral proceedi ngs as
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third auxiliary request.

The respondent (opponent) requested that the appeal be
di sm ssed

The i ndependent clains of the main request read as
fol | ows:

"1. Method for keeping the coating rod (41) and the rod
cradle (42) in a bar coater clean and for prevention of
| eakage of the |ubrication and/or cooling water in a
bar coater in which the coating rod (41) is,
substantially over its entire | ength, supported
revolvingly in arod cradle (42) attached to the frane
constructions (50) of the coater, which cradle is
provided with at | east one groove (43, 44)
substantially parallel to the coating rod (41) and open
towards said coating rod, in which groove(s) water is
circulated to lubricate, to cleanse and/or to cool the
coating rod (41) and the rod cradle (42), the coating
rod (41) being | oaded towards the base (B) to be coated
by | oading the rod cradle (42) by neans of a first

| oadi ng nenber (51), and the rod cradle (42) being

defl ected in relation to the coating rod (41) by neans
of a second | oadi ng nmenber (53) for loading its sealing
lips (45, 47) against the coating rod (41) and sealing
the glide faces (46, 48) between the rod cradle (42)
and the coating rod (41) substantially over the entire
|l ength of the rod cradle to prevent |eakage or at | east
substantially reduce | eakage fromthe water

groove(s) (43, 44) wherein the two | oading

menbers (51, 53) are separately adjustable, so that the
tightness of the glide faces (46, 48) between the rod
cradle (42) and the coating rod (41) can be regul at ed,
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characterised in that the second | oadi ng nenber (53) is
| ocat ed downstream of the first |oadi ng nenber (51),

whi ch both act against the rear face (49) of the rod
cradl e and which extend over the length of the rod
cradle (42)."

"3. Equi pnent intended for carrying out the nethod as
claimed in any of the preceding clains for keeping the
coating rod (41) of the rod cradle (42) in a bar coater
cl ean and for prevention of |eakage of the |ubrication
and/ or cooling water in a bar coater in which the
coating rod (41) is, substantially over its entire

| ength, supported revolvingly in a rod cradle (42)
attached to the frane constructions (50) of the coater,
which cradle is provided wwth at | east one water

groove (43, 44) substantially parallel to the coating
rod (41) and open towards said coating rod, in which
groove(s) water circulation is arranged to |ubricate,
to cleanse and/or to cool the coating rod (41), the rod
cradl e being provided with neans for |oading the
coating rod (41) towards the base (B) to be coated,
said neans for |oading the coating rod (41) and the rod
cradle (42) conprising a first |oading nenber (51) that
extend substantially over the entire length of the rod
cradle (42), said rod cradle (42) being further
provided with a second | oadi ng nenber (53) for
deflecting the rod cradle (42) in relation to the
coating rod (41) in order to press the sealing

l'ips (45, 47) against the coating rod (41) and to sea
the glide faces (46, 48) between the coating rod (41)
and the rod cradle (42) to prevent | eakage or at | east
substantially reduce | eakage fromthe water

groove(s) (43, 44),

characterised in that the second | oadi ng nenber (53) is
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| ocat ed downstream of the first |oading nmenber (51),
whi ch both act against the rear face (49) of the rod
cradl e and which extend over the Iength of the rod
cradle (42)."

| ndependent clains 1 and 5 of the first auxiliary
request essentially differ fromthe i ndependent cl ains
of the main request in that they further specify that
the coating rod (41) and the rod cradle (42) are of the
short-dwell type and that the rod cradle acts as a
support face between a profile rib (56) of the support
and the cradle.

The further independent clains 3 and 6 of the first
auxiliary request essentially differ fromthe

i ndependent clains of the main request in that they
further specify that the coating rod and the rod cradle
are of the short-dwell type, that the second | oadi ng
nmenber is located in a groove (33) of the rear face,
and that the primary direction of |oading of the second
| oadi ng menber is parallel to the rear face of the
cradl e.

The independent clains 1 and 4 of the second auxiliary
request are identical to clainms 1 and 5 respectively of
the first auxiliary request.

The independent clains 1 and 3 of the third auxiliary
request correspond substantially to the clains 3 and 6

respectively of the first auxiliary request.

Wth respect to the requests the parties essentially
argued as fol |l ows:

Mai n request



1203.D

- 5 - T 0939/ 99

The appel |l ant essentially argued as foll ows:

The pressure tube 28 disclosed in docunent D1 is
conparable with the first |oading nenber as set out in
the clains. The formof the |ip portion 24 of the rod
hol der 16 di sclosed in docunent Dl is inportant and
woul d be kept. The pressure tube 30 of docunent D1
woul d clog due to material renoved by rod 19 fl ow ng
down on to the pressure tube. This is the problemthe
skilled person would wish to solve with respect to
docunent Dl1. He would solve this problemby providing a
sealing neans in front of tube 30. If the skilled
person did nove the pressure tube 30 away fromthe area
of the coating material then he would do this by
formng it as a mrror imge of the existing condition.
The pressure tube 30 woul d then be placed downstream of
the first pressure tube 28 but would not be acting

agai nst the rear face of the rod holder as required by
the clains of the main request. The conbi nation of the
downst ream arrangenent and the action on the rear face
ensures that according to the clains of the main
request the second | oading nenber is as far as possible
away fromthe area where there is the greatest anount

of coating material.

In the device of docunent D1 the second pressure

tube 30 acts against a surface 26 which is not however
the rear face of the rod holder. The expression "the
rear face" nust be understood as neani ng the rearnost
face and surface 26 of docunent D1 agai nst which the
pressure tube 30 acts is not the rearnost face of the
rod hol der 16. Docunent D1 does not provide any genera
teachi ng of how the force should to be applied to the
sealing lips, in particular an eccentric force is not
referred to in docunent D1.
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The respondent essentially argued as foll ows:

The appellant refers to a cloggi ng problem The patent
in suit however does not nention any cloggi ng probl em
so that this problem cannot be taken into account. The
pressure tube 30 acts against a rear surface of the rod
hol der since the surface 26 is a rear surface so that
the corresponding feature of the independent clains is
known from docunent D1. The skilled person would pl ace
the second pressure tube 30 downstream of the first
tube wi thout solving any problem Although the pressure
tubes 28 and 30 are not explicitly stated to extend
over the length of the rod cradle the skilled person
woul d understand that this is a necessary feature.

First and second auxiliary requests

Since the independent clains 1 and 5 of the first
auxiliary request were identical to clains 1 and 4 of
the second auxiliary request the parties were requested
in the oral proceedings to first present their
argunents regardi ng these cl ai ns.

The appel |l ant essentially argued as foll ows:

The additional feature of the characterising portion of
claim1 of a profile rib which provides support for
bot h | oadi ng nenbers is not known from or suggested by
docunent D1.

The respondent essentially argued as foll ows:
Docunent D1 di scloses a nenber 41 having the formof a

profile rib as indicated in colum 3, lines 37 to 49.
If the pressure tube 30 were noved to act against the
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sane face as the pressure tube 28 it woul d be obvi ous
to the skilled person to extend the nenber 41 to al so
act on pressure tube 30.

Third auxiliary request

The appel |l ant essentially argued as foll ows:

The position of the pressure tube 30 of docunent D1 is
different to that set out in claiml since the tube is
not positioned in the rear face of the rod cradle 16.

The respondent essentially argued as foll ows:

The pressure tube 30 of docunment Dl is positioned in a
groove in the rear face of docunent Dl1. The face in
which the tube is positioned is orientated away from
the coating rod 19 and hence this face forns the rear
face. Therefore, this feature is disclosed in docunent
D1.

Reasons for the Deci sion

1203.D

Anmendnent s

It is not necessary to consider whether the anendnents
made in connection with the requests of the appell ant
conformwi th all aspects of the Convention since the
pat ent as anended in accordance with the requests
cannot be maintained for |ack of inventive step as
expl ai ned bel ow.

Mai n Request
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Cl osest prior art

The closest prior art is represented by docunent D1
whi ch di scloses (cf. Figure 1) a nethod for keeping the
coating rod 18 and the rod cradle 16 in a bar coater

cl ean and for prevention of |eakage of the |ubrication
and/ or cooling water in a bar coater in which the
coating rod 18 is, substantially over its entire

| engt h, supported revolvingly in a rod cradle 16
attached to the frane constructions 40 of the coater,
which cradle is provided with at | east one

groove 36, 38 substantially parallel to the coating
rod 18 and open towards said coating rod, in which
groove(s) water is circulated (colum 3, |lines 56

to 61) to lubricate, to cleanse and/or to cool the
coating rod 18 and the rod cradle 16, the coating

rod 18 being | oaded towards the base 12 to be coated by
| oading the rod cradle 16 by neans of a first | oading
menber 28, and the rod cradle 16 being deflected in
relation to the coating rod 18 by neans of a second

| oadi ng nmenber 30 for loading its sealing |ips against
the coating rod 18 and sealing the glide faces between
the rod cradle 16 and the coating rod 18 substantially
over the entire length of the rod cradle to prevent

| eakage or at |east substantially reduce | eakage from

the water groove(s) (Figure 3C, and colum 5, lines 52
to 59) wherein the two | oading nenbers 28, 30 are
separately adjustable (colum 3, lines 56 to 59), so

that the tightness of the glide faces between the rod
cradle 16 and the coating rod 18 can be regul at ed,
wherein the first | oadi ng nenber 28 acts agai nst the
rear face 22 of the rod cradle.

Problemto be sol ved
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In prior art devices the water which circulates in the
grooves to lubricate and/or cool the coating rod can

| eak past the sealing lips of the rod cradle which are
i ntended to seal against the rod to prevent such

| eakage. The result is that water |eaks and cones into
contact with the base to be coat ed.

According to the patent in suit the problemto solved
therefore is to prevent |eakage the circulating water
past the sealing lips (see colum 2, lines 3 to 10 of
the patent in suit). This problem however is already
sol ved by the provision of the first and second | oadi ng
menbers in docunent D1. The problemto be sol ved
therefore by the features distinguishing claim1l over
docunent Dl is to provide an alternative formof the
known sol uti on.

Solution to the problem

In accordance with claim1 of the main request the
problemis solved by the provision of the features:

The second | oadi ng nenber is |ocated downstream of the
first | oading nenber, which both act against the rear
face of the rod cradle and which extend over the length
of the rod cradle.

This solution to the problemis obvious for the
foll owi ng reasons:

I n docunent D1 the second | oadi ng nenber is |ocated
upstream of the first |oading nmenber. No specific
reason is given in docunent D1 for the upstream

| ocati on of the second | oading nenber so that there is
no prejudice to the skilled person agai nst providing
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t he second | oading nenber in a different position. The
speci fied purpose of the second | oadi ng nenber as set
out inclaimlis to load the sealing |lips against the
coating rod. This purpose is also achieved by the
second | oadi ng nenber of docunment D1. In order to

achi eve this purpose the second | oadi ng nenber of
docunent D1 applies an eccentric force on the rod
cradle relative to the rod. Since the rod cradle is
deformabl e this eccentric force presses the sealing lip
on one side against the coating rod which presses then
al so against the other sealing |ip on the other side of
the coating rod. It is clear to the skilled person that
this eccentric force can be applied at the downstream
side instead of at the upstreamside of the first

| oading nenber. It is true to say that docunent Dl does
not specifically refer to an eccentric force.
Nevertheless, it is the teaching that the skilled
person woul d derive from docunent D1 nust be

consi dered. The skilled person would recognise that it
is only due to the eccentric positioning of the second
| oadi ng nmenber that produces the necessary force on the
sealing lips. If an eccentric force were not required
then there would be no need for the second | oadi ng
menber since the first |oading nenber would be
sufficient. Therefore, it does not require an inventive
step for the skilled person to provide the second

| oadi ng nenber at the downstream side.

In docunent D1 the first |oading nenber acts agai nst
the rear face of the rod cradle. Since claim1l refers
to "the rear face" using the definitive article this
inmplies that there is only one such face which nust
therefore be the rearnost face. By "the rear face" the
Board t herefore understands the rearnost face. In
docunent D1 the second | oadi ng nenber acts against a
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rear facing face. This face is not however the rearnost
face since there is a further face having the sane
orientation as the face on which the second | oadi ng
menber acts, but nore to the rear. The only requirenent
for the application of the eccentric force is that
there is provided an eccentric face of the rod cradle
on which the second | oadi ng nenber may act. This nay be
a rear face, i.e. orientated rearwardly, or the
rear(nost) face. The first |oadi ng nmenber disclosed in
docunent D1 al ready acts on the rearnost face of the
rod cradle and hence the skilled person woul d consi der
provi ding the second nenber in a position also acting
on this rearnost face. The fact that the second | oadi ng
menber as disclosed in docunent D1 did not act on the
rearnost face would not inhibit the skilled person from
providing it acting on the rearnost face on the
downstream side. The rod cradle in docunent D1 is
attached to the remai nder of the device on the upstream
side. This neans that it was not possible to provide
the second | oadi ng nenber on the upstream side acting
on the rearnost face since the attachnent prevents any
force being transmtted fromthe rearnost face to the
sealing lips at the upstreamside. At the downstream

si de the absence of an attachnent neans that this

i nhibition does not exist. The skilled person woul d
theref ore choose the rear face as an acceptabl e poi nt
of contact for the second | oading nenber. This feature
is therefore obvious to the skilled person.

The feature that both the | oading nenbers extend over
the length of the rod cradle is not expressly discl osed
in docunent D1. Nor can it be considered that the
feature is inplicitly disclosed, since there is no

i ndication that the skilled person when readi ng
docunent D1 woul d understand that the |oadi ng nenbers
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must inevitably extend over the rod cradle.
Nevert hel ess, the skilled person when considering
docunent D1 woul d consi der providing the |oadi ng nenber
over the length of the rod cradle since then he could
be sure that the | oading nenbers woul d prevent | eakage
over the whole length. It would be clear to the skilled
person that if the |oading nenbers did not extend over
the length of the rod cradle there would be a risk of

| eakage at the parts over which the |oading nenbers did
not extend. Hence, this feature is obvious to the
person skilled in the art.

The argunents of the appellant regarding the probl em of
cl ogging in docunent D1 cannot be followed. There is no
i ndi cation in docunent D1 that such a probl em exists.
Also, in the patent in suit there is no indication that
this problemis solved by the features of the

i nvention. For this reason also the argunent of the
appel l ant that the provision of the second | oading
menber downstream of the first |oading nenber and at
the rear face solves this problemcannot be followed in
t he absence of an indication that such a problem

exi sts.

Since the features distinguishing the claimfromthe

di scl osure of docunent D1 are obvious to the person
skilled in the art the subject-matter of claim1l of the
mai n request |acks an inventive step.

| ndependent apparatus claim3 contains apparatus
features corresponding to the nethod features of
claiml and its subject-matter is therefore simlarly
obvious to the person skilled in the art.

First and second auxiliary requests
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These requests each contain identical nmethod clains 1
and identical apparatus clains 5 and 4 respectively and
hence nay be considered together. The fact that the
first auxiliary request contains further independent
clai ms does not affect the allowability of the request
since the lack of an inventive step in the subject-
matter of the above nentioned common cl ai s neans t hat
each request as a whole is not allowable.

Cl osest prior art

The cl osest prior art is docunent D1 whose disclosure
has al ready been set out above with respect to the main
request.

Problemto be sol ved

The problemto be solved is the sane as for the main
request. There is no indication that this has changed.

Solution to the problem

In accordance with claim1 of each of these requests
the problemis solved by the provision of the follow ng
features:

The coating rod and the rod cradle are of the short-
dwel | type, the second | oading nenber is |ocated
downstream of the first | oading nenber, which both act
excl usively against the rear face of the rod cradle
whi ch acts as a support face between a profile rib of
t he support and the cradl e and both | oadi ng nmenbers
extend over the length of the rod cradle.

This solution to the problemis obvious for the
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foll ow ng reasons:

Short dwell coaters are a known type of prior art
coater as is acknow edged in the patent in suit

(see Figure Al and the correspondi ng description). The
probl ens of keeping the l[ubricating water of the
coating rod fromleaking arise in this type of coater
just as in the type known from docunent D1. The skilled
person woul d therefore also apply the teachi ngs of
docunent D1 to short-dwell type coaters.

It has already been explained with respect to the nmain
request why the skilled person would wi sh to arrange
the second | oadi ng nenber downstream of the first

| oadi ng nmenber and acting on the rear face of the rod
cradl e and why the skilled person woul d consi der
arrangi ng the second | oadi ng nenber in the sanme manner
as the first | oading nenber on the rear face.

The claimfurther specifies a profile rib. In docunent
Dl there is a profile rib (on backing bar 41, visible
in Figure 1) against which the first |oadi ng nenber
acts. Its function in docunent D1 is to provide the
basic | oading onto the first |oading nmenber 28 and to
allow this loading to vary along the bar (colum 4,
line 35 to columm 5, line 12). Wen providing the
second | oadi ng nenber acting on the rear face of the
cradle the skilled person would naturally extend the
existing profile rib to act also on the second | oadi ng
nmenber. The provision of this feature is therefore
obvi ous for the person skilled in the art. No formfor
the profile rib is specified in the claimand its
purpose is not indicated in the patent in suit.

The feature that the |oading nenbers extend over the
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| ength of the rod cradle is obvious to the person
skilled in the art for the reasons already given with
respect to the nmain request.

Since the provision of the features which distinguish
claim1 from docunent D1 has been shown to be obvious
to the skilled person the subject-matter of claim1l of
each of the first and second auxiliary requests | acks
an inventive step.

| ndependent apparatus claim5 of the first auxiliary
request and claim4 of the second auxiliary request
contai n apparatus features corresponding to the nethod
features of their respective clains 1. Their subject-
matter is therefore simlarly obvious to the person
skilled in the art.

Third auxiliary request

Cl osest prior art

The closest prior art is docunent D1 part of whose
di scl osure has al ready been set out above with respect
to the main request.

In addition, in docunent D1 the first | oading nenber
rests against the rear face of the cradle which acts as
a support between the rear face 22 and the frane
constructions. Docunent D1 further discloses the second
| oadi ng nmenber 30 being |ocated in a groove in a face
of the cradle, the primary direction of |oading of the
second nmenber being parallel to the face of the cradle
i n which the groove is set.

Problemto be sol ved
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The problemto be solved is the sane as for the main
request. There is no indication that the problem has
changed.

Solution to the problem

In accordance with claim1 of this request the problem
I's solved by the provision of the follow ng features:

The groove in which the second | oadi ng nenber is
| ocated is in the rear face, and both | oadi ng nenbers
extend over the length of the rod cradle.

This solution to the problemis obvious for the
foll ow ng reasons:

As already explained with respect to the main request
the skilled person recogni ses the essential teaching of
docunent D1 that the second | oadi ng nenber nust exert
an eccentric force on the rod cradle in order to
produce a force which acts on the sealing lips. The
exact positioning of the groove of docunent D1 does not
af fect whether or not the second | oadi ng nenber can
have the desired effect. The skilled person therefore
recogni ses that the groove containing the second

| oadi ng nmenber can al so be positioned in the rear face
of the rod cradle which forns a support face. No

prej udi ce agai nst such a placenent has been
denonstr at ed.

The feature that the |oadi ng nenbers extend over the
| ength of the rod cradle is obvious to the person
skilled in the art for the reasons already given with
respect to the nmain request.
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For these reasons it

The Appeal is dism ssed.
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