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Summary of Facts and Submn ssions

1886. D

Eur opean patent No. 0 619 711 was revoked by the
opposi tion division' s decision dispatched on
25 June 1999.

The appellant (proprietor) filed an appeal on

1 Septenber 1999, paid the appeal fee sinultaneously
and then filed the statenent of grounds of appeal on
5 Novenber 1999.

Claim1l as granted reads:

"A nmet hod of naking a toothbrush having bristle
tufts (2, 4, 6) with bristle ends in distinct

pl anes, (3, 5, 7) all of said bristle tufts (2, 4, 6)
havi ng i ndividual bristles (8, 108, 118) which are
substantially uniformy rounded at their free ends,
said nmethod conprising the steps of:

(a) affixing a first group of bristle tufts (2) to a
t oot hbrush head (1);

(b) cutting all of said tufts (2) so that the free ends
of the bristles (8) contained in said first group of
bristle tufts (2) are all in a first plane (3);

(c) subjecting the free ends of said individua
bristles (8) in said tufts to an end roundi ng process
while said free ends of said bristles are all in said
first plane (3) to produce a generally rounded form on
the free ends of said bristles;

(d) affixing at | east a second group of bristle
tufts (4) to said brush head (1);
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(e) cutting the ends of said second group of bristle
tufts (4) so that the free ends of the bristles (108)
contained in said second group of bristle tufts (4) are
all in a second plane (5) which is at a higher

el evation than said first plane (3) relative to said
brush head (1); and

(f) subjecting the free ends of said individua

bristles (108) contained in said second group of
bristle tufts (4) to an end roundi ng process while said
free ends of said bristles (108) in said second group
of bristle tufts (4) are all in said second plane (5)
to produce a generally rounded formon the free ends of
said bristles (108) wi thout disturbing the free ends of
the bristles (8) in said first plane (3)."

The followng prior art was cited in the opposition
di vi sion' s deci si on:

DE-B-1 532 773
EP-A-0 078 569
US-A-4 979 782
FR-A-2 450 294
US- A-74 560
CA- A-507 794

8 & ISR

Oral proceedings were held on 15 April 2002 in the
presence of the appellant and the respondent
(opponent).

During the appeal proceedings the appell ant argued that
the skilled person would not consider D1 because it
concerned nei ther toothbrushes nor end roundi ng of
bristles. The appell ant naintained that the cl ai ned

nmet hod was novel and inventive over all the cited prior
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art.

During the appeal proceedi ngs the respondent naintained
that the skilled person would indeed consider Dl and
that the nodifications to its nethod to arrive at that
cl ai med were obvious to the skilled person when
considering the other cited prior art.

The appel |l ant requested that the decision under appea
be set aside and the patent be maintained as granted
(main request) or on the basis of claim1l1l as filed
during the opposition proceedings (auxiliary request).

The respondent requested that the appeal be dism ssed.

Reasons for the decision

1

1886. D

The appeal is adm ssible.

Claim1l as granted (main request) - novelty

The opposition division's finding in section I1-2 of
its decision that the subject-matter of claim1l as
granted (main request) is novel over the cited prior
art (Articles 52(1) and 54 EPC) has not been disputed
in the appeal proceedings and is supported by the
boar d.

Caiml as granted (main request) - closest prior art
D1 concerns brushes, broons and the |ike w thout

specifically nentioning toothbrushes. However the board
considers that the skilled person in the art of



3.2

3.3

3.4

3.5

1886. D

- 4 - T 0876/ 99

t oot hbrushes has a good know edge of brushes in
general. It seens noreover, fromthe way the previous
nethod is presented in the acknow edgenent of the prior
art in D1, that the previous nethod was well known and
woul d be part of the commobn general know edge of the
brush nmaker (and therefore of the toothbrush naker).

Neverthel ess the board cannot see that the skilled
person wi shing to manufacture multil evel toothbrushes
wi th end rounded bristles would start fromDl. This is
because he has ot her docunents at hand which dea
specifically with such manufacture, e.g. D2 (see

page 1, line 20 and page 2, lines 5 and 6), D3 (see
colum 1, line 14 and colum 9, line 68 to colum 10,
line 2) and even the very old D5 (see the title and
Figure 1).

Even if the skilled person did start with D1 in mnd
then the board is not convinced that he would start
with what the board will call "the previous nethod"
acknowl edged in colum 1, lines 14 to 20 thereof. This
I s because D1 goes on in colum 1, lines 20 to 34 to
expl ain the di sadvantages of this previous nethod and
to describe a new nethod to overconme them The skilled
person is thus encouraged to start with this new nethod
not the previous one.

The board finds that D2 discloses a nethod of
manufacturing a nultilevel toothbrush with rounded
bristle ends which is a realistic starting point for
assessing inventive step.

The probl em when starting fromthe nmethod of D2 is to
devel op a sinpler nethod which neverthel ess stil
yields well rounded bristle ends at the different
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| evel s of the toothbrush

The nmethod of claiml as granted solves this problemin
a sinple way. Wen only two different |engths of
bristles are involved, the nethod is to affix short
bristles, cut these short bristles, round these short
bristles, then affix long bristles, cut these |ong
bristles and finally round these |ong bristles.

Inventive step - claim1l as granted (nmain request)
versus the previous nethod of D1, and D2 and D6

In section I1-4 of its decision the opposition division
argues that the previous nethod of D1 (i.e. that set
out in colum 1, lines 14 to 20) has all the steps of
the nmethod of claim1l as granted except rounding of the
free ends of the bristles after the cutting step.

The opposition division concludes that since

- D2 discloses cutting a group of fibres or bristles
affixed to a toot hbrush head and thereafter
roundi ng the ends of these fibres or bristles,

- end roundi ng of toothbrush bristles is generally
known to be advant ageous, and

- end rounding of bristles directly after the
cutting operation is generally known in brush
maki ng and i ndeed toothbrush nmaking e.g. from D6,

it would be obvious to adapt said nethod of D1 by
rounding the free ends of the bristles after the
cutting step and so to arrive at the nmethod of claiml
as granted.
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The previous nmet hod acknow edged in colum 1, lines 14
to 20 of D1 has the follow ng steps of claim1l as
grant ed:

(a) affix the shorter tufts to a brush head,

(b) cut the shorter tufts (presunably at the working
end) ,

(d) affix the longer tufts, and

(e) cut the longer tufts (presumably at the working
end) ,

but not the steps (c) and (f) of rounding the bristle
ends, and not that the brush is a toothbrush.

At the priority date of the opposed patent, the skilled
person in the art knew that it was normal for

t oot hbrush bristle ends to be round. Sonmetines this is
achi eved by using packs of pre-rounded bristles but

t hese woul d be of no use in the previous nethod of D1
because the pre-rounded ends woul d be cut off.

So the skilled person would realise that if he is to
produce toothbrushes with the previous nethod of D1
whi ch involves cutting after affixing then he nust
round the ends after cutting.

However, as there are two sets of bristles, affixed and
cut at different tines, the question is - when
precisely would it be obvious to round each set of
bristles?

It is clear that the steps of the present nethod are
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i n which
If the steps are perforned

set out in the present claiml in the order
they have to be perforned.
i n anot her order then the nethod does not work.
Essentially the bristles are affixed in two stages and
the ends are rounded in two roundi ng operations of

whi ch the first

affi xing the second,

roundi ng operation occurs before
| onger tufts.
The previous nethod of D1 does not include rounding,
per haps because it was never intended to produce
t oot hbrushes by this nethod. It needs to be exam ned
whet her D2 can fil

D1 and what

this gap between what is known from

is clainmed in the present patent.

Lines 6 to 14 of page 5 of D2 describe Fig. 9 which
shows that both the Iong and the short bristles are

al ready affixed before the cutting starts. In

stations 31 and 32 the long bristles are cut, in 33 and
in 35 and 36 the short
bristles are rounded and in 37 and 38 the long bristles

34 the short bristles are cut,

are rounded.

The nmethod shown in Fig. 9 of D2 is thus to affix al
bristles before noving to the next step which is to cut
round the

the long bristles, cut the short bristles,

short bristles and finally round the long bristles.

The various nethods are sunmarised in the follow ng
tabl e.

D1 previous nethod D2 Fig. 9 Caim1l as granted
affix short bristles affix all bristles affix short bristles
cut short bristles cut long bristles cut short bristles

1886. D
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round short bristles

affix long bristles affix long bristles

cut long bristles cut short bristles cut long bristles

round short bristles round long bristles

round long bristles

4.9

4.10
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Thus, even if the skilled person tries to fill the gap
in the teaching of the previous nethod of DI with the
teaching of D2, he still cannot arrive at the nethod of
claim1l as granted.

The opposition division argues that end roundi ng of
bristles directly after the cutting operation is
generally known in brush nmaking and i ndeed toot hbrush
maki ng e.g. from D6.

Lines 5 to 8 of colum 2 of D6 indeed state that
roundi ng and polishing "will be of greatest value when
applied directly after the cutting operation” but here
a distinction is being drawn between, one the one hand,
separate steps of rounding and polishing and, on the

ot her hand, a conbi ned roundi ng and polishing in "a
single quick operation” (colum 1, line 29).

Lines 57 to 70 of colum 5 describe a fully stuffed
brush with I ong and short bristles. The ends of the
| ong and short bristles are rounded all at the sane
time using a tool which has pins at different |evels.

Thus, apart fromthe undi sputed teaching that cut ends
need to be rounded, D6 |eads away fromthe method of

claim1l as granted.

The respondent argues that, if the skilled person using
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t he previous nethod of D1 has the chance to work on a
cut set of bristles located in a single plane, it wll
be obvious for himto do so.

However the prior art does not teach that, imediately
after a set of bristles has been cut, it is mandatory
to work this as a set and separately from any ot her
set.

For exanpl e the chem cal roundi ng process of D4 woul d
enabl e both I ong and short bristles to be rounded at
the same tine.

Mor eover the previous nethod of D1 is simlar to that

di scussed in the the prior art discussion of D2, in the
par agraph bridging pages 1 and 2. In the latter nethod
the rows of brush hairs of different |engths are

I ntroduced and processed in separate machi nes.

Thus the board does not consider that it would be
obvious for the skilled person to nodify the previous
nmet hod of D1, using the teachings of D2 and D6, in such
a way as to arrive at the nethod of claim1l as granted.

I nventive step - claim1l as granted (main request)
versus other cited prior art

In the new nethod of D1, which ains to overcone the

di sadvant ages of the previous nethod of D1, shorter and
| onger tufts are affixed at the sane tine, the |onger
tufts are covered while the shorter tufts are cut and
then the longer tufts are cut, see claim1l of DI.

This new nmethod of D1 is thus even farther away than
the previous nethod of D1 fromthe nethod of claim1 as
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gr ant ed.

In D3 the bristles are clanped and their ends are
rounded while they all lie in a plane, then the
bristles are unclanped and axially shifted to create
the curved contour of the rounded ends. The back ends
are cut in Fig. 1h, see colum 8, lines 57 to 63.

Thus, as agreed by the respondent in the second

par agraph on page 4 of his letter of 24 January 2000,
the method of D3 differs in principle fromthat of
claiml as granted. Mreover it shows the lengths to
whi ch the desi gner has gone to achi eve roundi ng of the
ends of nultilevel bristles, sonething that the nethod
of claim1l1l as granted achieves in a nuch sinpler way.

D4 di scl oses chem cal rounding and was cited agai nst
claim4 but is not relevant to the nethod set out in
claim1l as granted.

D5 concerns toot hbrushes and says in the second
paragraph on page 1 that the ends of the trimed (i.e.
cut) bristles are jagged, and have one or nore sharp
edges. D5 then proposes in the third paragraph on
page 1 that, to renedy these evils, the ends are

snoot hed and pol i shed.

The board understands D5 to nmean that one starts with a
fully stuffed brush and uses a serrated grinding too

to produce a serrated brush of which the ends of the
bristles in the indentations are rounded. Then one uses
an ordinary grinding tool to round the ends of the |ong
bristles.

VWhile this method has sone simlarities with claim1l as
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granted i.e. rounding the longer bristles as the | ast
step, the nethods differ in that the known nethod

- starts with a fully stuffed brush,

- the shorter bristles are brought to | ength and
rounded in a single operation, and

- during this single operation the |onger bristles
are already present.

Thus, as agreed by the respondent in the third
par agraph on page 3 of his letter of 24 January 2000,
D5 is nore renote than D1.

The board can see no way that the prior art docunents
on file, taken singly or in conbination, could |ead the
skill ed person in an obvious way to the nethod set out
in claiml as granted. Those of the prior art docunents
whi ch deal with rounding of the ends of bristles show
that previous inventors have not even cone close to
arriving at the sinple set of steps set out in claiml
as granted.

Caim1l as granted is therefore allowable as are
dependent clains 2 to 7.

In accordance with the main request of the appell ant,
the patent can therefore be naintai ned unanended, i.e.
as granted.

Accordingly the appellant's auxiliary request need not
be consi der ed.



- 12 - T 0876/ 99

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the

order to maintain the patent as granted.

The Regi strar: The Chai r man:

G Magouliotis C. Andries

1886. D



