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Summary of Facts and Subm ssi ons
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The present appeal is fromthe interlocutory decision
of the Qpposition Division relating to the maintenance
i n amended form of European patent No. 0 271 312,
concerning a laundry conposition conprising peroxyacid
bl each and soil rel ease agent.

Three notices of oppositions were filed against the

pat ent, wherein opponents 01 and 02 and opponent 03,
UNI LEVER PLC, (the Appellant) sought revocation of the
patent inter alia on the grounds of Article 100(a) EPC,
in particul ar because of the alleged | ack of both
novelty and inventive step of the clained subject-
matter.

The oppositions were based inter alia upon the
fol |l owi ng docunent :

(5)= GB- A- 1534641

In its decision, the Opposition Division found that the
claimed invention and the patent in suit, as anended
according to the Patent Proprietor's (the Respondent)
second auxiliary request, fulfilled the patentability
requirenents of the EPC and in particular that the

cl ai med subject-matter was novel and involved an

i nventive step over docunent (5).

An appeal was filed against this decision in the nane
of UNI LEVER PLC and UNI LEVER N. V.

In the statenment of the grounds of appeal it was argued
that the subject-matter of the clains accorded by the
opposi tion division | acked novelty or inventive step in
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the light of the follow ng three new docunents which
had not been relied upon at first instance:

(20)= US- A- 4136038;

(22) = EP- A-0213729;

(23)= EP- A-0213730.

A fourth docunent (21) "The Merck | ndex, 1968,
page 968", was filed in order to show that sodi um
tripol yphosphate, used in docunent (20), is an

al kalinity source.

V. The Respondent refuted in witing the Appellant's
argunents and objected inter alia to the adm ssibility
of the appeal and of the newly filed docunents.

VI . The Board inforned the parties with a comunication
dated 20 Novenber 2001 inter alia that

- UNI LEVER N. V. had not been an opposing party at
first instance.

VII. Oral proceedi ngs, which were al so attended by
opponent 01 as a party as of right under Article 107
EPC, second sentence, were held before the Board on
27 June 2002.

VIIl. As to the admssibility of the appeal and of the new
docunents the Respondent submitted in witing and

orally that:

- the statement of the grounds of appeal did not
contain any di scussi on what soever of the decision

2131.D Y A



- 3 - T 0875/ 99

under appeal, but only relied on four new
docunents to the exclusion of those it had relied
on at first instance; noreover, if these new
docunents were not admtted into the proceedings,
t he grounds of appeal would remain unsupport ed;

- t he appeal was therefore inadm ssible;

- t he new docunents (20) to (23) were late filed
since the clains accorded by the opposition
di vi sion had been already filed in Cctober 1997,
i.e. well ahead of the oral proceedings held
before the opposition division in February 1999;
t he Appellant had therefore anple tinme during the
opposition proceedings to carry out a
suppl ementary search with respect to this clained
subj ect-matter

- t hese new docunents were, noreover, not nore
rel evant than docunent (5), considered to
represent the closest prior art at first instance;
in fact, the new docunents did not disclose a
conbi nati on of a peroxyacid bl eaching agent and a
cellul ose ether soil rel ease polymer as required
in the patent in suit or the inportance of such a
conbi nati on

- docunents (20) to (23) should therefore not be
admtted into the proceedings.

Furt hernore, the Respondent demanded to be given
sufficient time for carrying out additional experinents
if the appeal were found adm ssible and the new
docunents were admtted; under these circunstances it
was necessary, for the sake of procedural fairness, to

2131.D Y A
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remt the case to the first instance for further
prosecuti on.

Opponent 01 did not submt any argunents as to the
adm ssibility of the appeal and of the new docunents.

The Appellant submtted as regards the issue of
adm ssibility that

- a valid appeal had been filed on behal f of
Uni | ever PLC;

- t he appeal relied on the sane grounds raised
against the patent in suit in the opposition
pr oceedi ngs;

- it was adm ssible in the appeal stage to rely on
new evi dence;

- t he reasons for the decision under appeal did not
need therefore to be di scussed,;

- nor eover, since the search for relevant prior art
had to be carried out taking into account cost-
efficiency factors, it could not reasonably cover
every possibly clainmed alternative; only after
havi ng received the witten decision at first
i nstance, it becanme appropriate and necessary to
conduct a further search;

- t he new docunents (20), (22) and (23) were nore
rel evant than docunent (5), considered to be the
cl osest prior art in the decision of the
opposition division; the latter docunent in fact
required very | ow amounts of cellul ose ether and
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thus a ratio of avail able oxygen to soil rel ease
pol ymer outside the clains. On the contrary, the
new y cited docunents disclosed a conbination of
peroxyaci d bl each and cel |l ul ose ether soil release
pol yner and a ratio of avail able oxygen to soi

rel ease polyner falling within the scope of the

cl ai ns;

- it was thus in the public interest that these
docunents be admtted into the proceedi ngs even if
cited for the first tine during appeal
pr oceedi ngs.

The Appellant did not submt any observation as to the
remttal of the case to the first instance.

The Appel l ant requested that the decision under appeal
be set aside and that the patent be revoked.

The Respondent requested that the appeal be rejected as
i nadm ssi ble; alternatively that the new docunents (20)
to (23) not be admtted into the proceedings;
alternatively if the appeal was consi dered adm ssible
and docunents (20) to (23) were admtted, that the
appeal be dism ssed; alternatively that the case be
remtted to the first instance for further prosecution;
alternatively that a question be referred to the

Enl arged Board of appeal; alternatively that the

deci sion be set aside and the patent maintained on the
basis of either the first or the second auxiliary
request filed with the letter of 28 May 2002.

Reasons for the Deci sion

2131.D
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Adm ssibility issues.

The Appel | ant

The Board remarks that the opposition by

Appel | ant/ opponent 03 was filed at first instance only
in the nanme of Unilever PLC. Unilever N V., which was
noted in the notice of appeal as co-appellant, is
therefore not a party to the appeal proceedings.

Adm ssibility of the appeal

In the present case the statenent of the grounds of
appeal refers to the sane grounds as at the first

i nstance (lack of novelty and/or of inventive step) and
identifies specific passages of new docunents to the
exclusion of those cited at first instance, which new
docunents give rise to fresh argunents agai nst the
patent (see points IV and | X above).

The Board finds therefore the appeal to be adm ssible.

In fact appeals may rely on fresh facts and evi dence
and they do not need to deal with the evidence

di scussed in the decision under appeal, as long as the
appeal relies on the sane grounds for opposition as
exam ned at first instance (see e.g. T 611/90, QJ EPO
1993, 050, point 2 of the reasons).

A final assessnment of the rel evance of this new

evi dence and thus of the fact whether it supports the
grounds of appeal is of no significance in deciding
this formal issue of the adm ssibility of the appeal.

Adm ssibility of the new cited evidence
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Under the case | aw of the Boards of appeal, evidence
cited for the first time in the statenent of the
grounds of appeal may still be considered as not being
|ate-filed, if it can be considered to be a response to
i ssues consi dered essential in the decision of the
first instance for which the opposing party had not
sufficient time to carry out a search in the first

i nstance proceedi ngs (for exanple, in case of
substantial anmendnents to the clains at a | ate stage of
the proceedings) (see e.g. T 238/92, not published in
the Q) EPO, point 2.2 of the reasons).

In the present case the Appellant has admtted that the
clainms accorded by the first instance (wth exception
of m nor anendnents) had i ndeed been submtted already
in Cctober 1997, i.e. well ahead of the oral
proceedi ngs held before the first instance in February
1999. Therefore it woul d have been appropriate for the
Appel lant to carry out a further search, focusing on
these clains, already in the course of the proceedi ngs
before the opposition division and the Appellant had

i ndeed sufficient tinme for it.

In the present case there were therefore no
ci rcunst ances which coul d excuse the delay in producing
t he evidence in question.

The new docunents (20) to (23) nust therefore in the
Board's view be considered as late filed (see e.qg.

T 715/ 95, not published in the Q3 EPO, point 3 of the
reasons).

It is established case |law that even late filed
evi dence should only be admtted at the appeal stage,
if it can be considered at first sight to be nore
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rel evant than the evidence relied on at first instance

and to be prejudicial to the mai ntenance of the patent

(see, e.g. T 1002/92 QJ EPO 1995, 605, point 3.4 of the
reasons).

In respect to late filed evidence, the Board finds it
appropriate to require that its relevance in conparison
to the evidence considered in the decision at first

i nstance nust be derivable already fromthe statenent
of the grounds of appeal itself, i.e. fromthe

Appel lant's witten statenment read in conbination with
the therein indicated specific passages of the cited
evi dence, wi thout the need of further exam nation by

t he Board.

From a consideration of the witten subm ssions
contained in the statenment of the grounds of appeal and
of the cited passages of the documents (20) to (23), it
is imediately apparent to the Board that the new cited
docunents explicitly disclose a conbination of the
cellul ose ether soil release polynmer and of a

per oxyaci d bl eachi ng agent and al so di scl ose or suggest
a ratio of available oxygen to soil release pol yner
corresponding with that required in the clains of the
patent in suit, which was not the case for docunent (5)
considered to represent the closest prior art at first

i nst ance.

This means that these docunents are at first sight nore
rel evant than docunent (5) and that it is highly likely
that they are prejudicial to novelty and/or inventive
step of the clained subject-matter.

Therefore the Board concl udes that they should be
admtted into the proceedings.
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2. Rem ttal

The Respondent requested to be given sufficient tine
for carrying out additional experinments if the appeal
were found adm ssible and the new docunents were
admtted and thus that the case be remtted to first
i nstance for further prosecution.

Since the new docunents anount to a fresh case agai nst
the patent in suit and furthernore put the maintenance
of the patent in doubt, the Board finds that the case
shoul d be exam ned in the |light of the new docunents at
two |l evels of jurisdiction; therefore, the Board
considers it appropriate to make use of its

di scretionary powers under Article 111(1) EPC and to
remt the case to first instance for further
prosecution (see e.g. T 326/87, QJ EPO 1992, 522,

point 4 of the reasons and T 223/95, not published in
the Q) EPO point 5 of the reasons).

Or der

For these reasons it is decided that:

1. The appeal is adm ssible.

2. The new docunents (20) to (23) are admtted into the
pr oceedi ngs.

3. The deci sion under appeal is set aside.
4. The case is remtted to the first instance for further

prosecuti on.

2131.D
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