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Summary of Facts and Subm ssi ons

The appel |l ant (applicant) |odged an appeal on 24 June
1999, against the decision of the Exam ning D vision,
di spatched on 22 April 1999, refusing European patent
application No. 94 202 252.6. The fee for the appea
was pai d sinmultaneously. The statenent of grounds was
recei ved on 25 August 1999.

1. The Exam ning Division held that the application did
not neet the requirenments of Article 52(1) EPC in
conjunction with Article 54 EPC, in particul ar because
the clainmed subject-matter |acked novelty with regard
to the disclosure of docunent:

Dl: WO A-93/06805.

L1l Oral proceedi ngs took place on 11 February 2000.
The appel | ant requested that the decision under appea
be set aside and a patent be granted on the basis of

the follow ng clains:

Mai n request:
Clains 1 to 10 filed with letter dated 13 January 1999.

Auxiliary request:

Caim1l based on the conbination of clains 1 and 2 of
the main request. Dependent clains 2 to 9 correspond to
t he dependent clainms 3 to 10 of the main request.
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| ndependent claim 1 according to the nain request reads
as follows:

"An absorbent article (20) for wearing in a wearer's
undergarnment that has a crotch region with a pair of

si de edges, said absorbent article having a

| ongi tudi nal centerline L extending parallel to a

| ongi tudi nal direction, said absorbent article (20)
conpri si ng:

a main body portion (21) conprising an absorbent core,
said main body portion (21) having a body-facing side
(23), a garnent-facing side, and a pair of |ongitudina
si de edges (22); and

a pair of side wapping elenents (50) for folding
around the side edges of the wearer's undergarnent,
said side wapping elenents (50) being joined to said
mai n body portion (21) and extending |aterally outward
beyond the | ongitudinal side edges (22) of said nmain
body portion (21); and

said side wapping elenents (50) conprise at |east one
zone of extensibility (56) each which are symmetrically
pl aced in respect to said |longitudinal centerline L and
said zones of extensibility (56) have laterally nost
inward points, said laterally nbst inward points being
those points in said zones of extensibility (56) that
are | ocated closest to said longitudinal centerline L
and said absorbent article (20) being characterised in
t hat

said laterally nost inward points have a distance to
said longitudinal centerline L of at |east 40 mmi.

| ndependent claim 1l according to the auxiliary request
differs fromclaim1l according to the main request in
that the range of "at least 40 mi in the
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characterising portion is restricted to a sub-range of
"40 mfmto 60 mMi'.

In support of its requests, the appellant relied
essentially on the follow ng subm ssions.

D1, a docunent which described an absorbent article as
defined in the preanble of claim1 according to the
main and auxiliary request, did not disclose any range
for the transversal distance of the zones of
extensibility, let alone for the distance of the
laterally nost inward points of these zones with
respect to the longitudinal centerline.

When making an effort to construe such a range fromthe
teaching of D1, a plurality of selections was necessary
to arrive at the range of the present application. For
this purpose one had to assune a certain crotch width
of a panty, a certain position of the folding lines in
relation thereto, a certain position of the |lines of
juncture in relation to the folding lines, and a
certain position of the extensible zones in relation of
the lines of juncture.

Wth respect to the relation between the position of
the folding lines and the lines of juncture, D1 did not
provi de any clear disclosure, because it only described
on page 12, paragraph 3, that the folding lines were
typically | ocated along or adjacent the |ines of
juncture. Furthernore, since Dl on page 26, paragraph 4
taught that the position of the extendi ble zones were
to be freely chosen along, inboard or outboard the
lines of juncture and no sel ection of one particul ar
possibility was justified, the panty's crotch width and
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t he transversal distance of the extensible zones
described in D1 were fully independent of each other.

The problemto be solved by the present application was
to provi de an absorbent pad according to D1 which could
be used for a variety of different panties, in
particular for |ow and high | eg cut panties. The

sol ution according to the present invention was to

sel ect a m ninumtransversal distance of the extensible
zones. Due to this selection and the typical contours
of panties, the extensible zones were inboard of the
panty and extended when the pad was worn with a |ow | eg
cut panty, and outside the panty and hardly extended
when worn with a high leg cut panty. Therefore, in both
cases it was avoided that an extensible zone in its
unext ended conditi on was inboard of the panty which
woul d normal |y cause a confort negative, such as
bunching or flaring out.

D1 gave no teaching where to arrange the zones of
extensibility so that the sanitary pad shown in this
docunent was useable for both | ow and high | eg cut
panties. In particular, D1 did not suggest selecting a
transversal distance of the extensible zones of nore
than 80 mmfor high | eg cut panties.

Therefore, as the arrangenent of the extensible zones
according to the characterising portion of clainms 1 was
nei t her known nor suggested by D1, the subject-matter
clained in the present application was not only novel
but al so involved an inventive step.
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Reasons for the Deci sion

1

3.1

0491.D

The appeal is adm ssible

Anmendnent s

The clains in accordance with the main request differ
fromthe originally filed clainms only by reference
signs whi ch have been inserted into the clains.

Caiml in accordance with the auxiliary request is
based on the originally filed claim1 in which the
range of "at least 40 mi' defined in the characterising
part is replaced by the range "40 mmto 60 mi to be
found in the originally filed claim 2.

The dependent clainms of both requests correspond with
the originally filed dependent cl ai ns.

None of the anendnents give rise to objections under
Article 123(2) EPC

Novel ty

D1 undi sputedly discloses, in particular inits
Figures 1 to 4 and the correspondi ng description an
absorbent article (20) for wearing in a wearer's
undergarnment (11) that has a crotch region (14) with a
pair of side edges (16, 16'), said absorbent article
having a | ongitudinal centerline (L) extending paralle
to a longitudinal direction, said absorbent article
conpri si ng:
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a mai n body portion (22) conprising an absorbent core
(44), said main body portion having a body-facing side
(40), a garnent-facing side (42), and a pair of

| ongi tudi nal side edges (22a); and

a pair of side wapping elenents (24) for folding
around the side edges of the wearer's undergarnent (see
Figure 4), said side wapping elenents being joined to
said nmain body portion and extending |aterally outward
beyond the | ongitudinal side edges of said main body
portion; and

said side wapping elenents conprise at | east one zone
of extensibility (50) each which are symmetrically

pl aced in respect to said |ongitudinal centerline and

said zones of extensibility have laterally nost inward
points, said laterally nost inward points being those

points in said zones of extensibility that are | ocated
cl osest to said |ongitudinal centerline.

Such an absorbent article corresponds with the article
of the pre-characterising portion of claim1l of the
mai n and auxiliary request.

However, D1 does not explicitly disclose a range for
the transversal distance of the nobst inward points of
t he extensible zones with respect to the | ongitudina
centerline as defined in the characterising portions
claim1 of the main- and claim1l of the auxiliary
request.

Therefore, the subject-matter of these clains and their
dependent clains is novel.
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I nventive step

The general object of an absorbent article or absorbent
pad according to the present application as well as
according to DL is to absorb and retain discharges from
the human body and to prevent body and cl othing soiling
when worn in a panty (see page 1, lines 23 to 25 of the
description of the present application). To prevent the
di scharges in particular fromsoiling the edges of the
panty, such a pad is provided with side w apping

el enments or flaps (see page 2, lines 9 to 11 of the
description of the present application) which nmay be
fol ded down around the edges of the crotch portion of
the panty as for exanple shown in Figure 4 of DI.

When the pad is brought into position in a panty and
the flaps are folded, due to the curved shape of the
side edge of the crotch portion stresses are devel oped
in the flaps, which stresses may cause the corner
regions of the flaps to bunch longitudinally inward.
This effect reduces the area of the panty that the
flaps are able to cover and protect against soiling
(see D1, page 25, paragraph 3).

In order to elimnate, or at |east reduce the stresses,
the pads are provided wth zones of extensibility.
These zones have to be arranged in such a way that the
flaps are adapted to the curvature of the panty's side
edges when they are folded around the panty's crotch
portion.

In the enbodi nents shown in Figures 1 to 4 of D1, the
zones of extensibility (50) are solely arranged in the
flaps (24) so that their transversal inner sides are
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bound by the lines of juncture (30) where the flaps
(24) are associated with the main body portion (22) of
the pad (20).

When fully extended, these extensible zones (50) define
a further boundary that runs fromthe intersection of
the flap transverse centerline (T,) and a |ine of
juncture (30) to that point on the edge (35) of the
flap where the flap intersects the edge (16) of the
panty crotch. In an ideal case, this boundary should
correspond to the configuration of the edges of the
crotch of the wearer's panties (see D1, page 29,

par agr aph 3).

Consequently, in an absorbent pad as shown in Figures 1
to 4 of D1, the position of the lines of juncture (30)
and inevitably the position of the laterally nost

i nward points of the extensible zones (50) are
dependent on the crotch wdth of the panty with which
the absorbent pad is to be used. In the ideal case
menti oned above, the distance between the nost inward
poi nts of the extensible zones corresponds exactly to
the crotch width of the panty, and in a |l ess ideal case
as shown in Figure 4 of D1, the distance between these
nost inward points is greater than the crotch w dth of
t he panty.

Commonly, panties have a crotch width of about 5.0 to
about 9.0 centineters (see D1, page 26, paragraph 4).

In the case of a panty having a crotch width of 9.0
centineter and in the |ight of the preceding
assessnents, it is obvious for the skilled person to
provide in accordance with the teaching of Dl an
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absorbent pad according to Figures 1 to 4 of D1, where
the laterally nost inward points of the extensible
zones have a distance to the | ongitudinal centerline of
45 mm in order to adapt the pad in such a way to the
panty that stresses in the flaps are relieved when they
are fol ded down, and to inprove the protection of the
panty agai nst soiling.

The distance of 45 mmfalls within both the range of at
| east 40 mm according to the main request and the sub-
range of 40 mMmmto 60 mm according to the auxiliary
request.

In accordance wth the case | aw of the Boards of
Appeal , the patentability of a device referring to a
range requires, that the device neets the requirenents
of the EPC t hroughout the whol e range clained (see for
exanple T 508/91 or T 623/91).

Since in the present case, at |east one value of the
ranges defined in clains 1 according to the main- and
auxiliary can be derived in an obvious manner fromthe
teaching of D1, the clained articles do not involve an
inventive step with respect to at | east one specific
poi nt of the clainmed ranges. Therefore, these clains
are not all owabl e.

The appel lant's argunentati on according to which a
range for the distance of the laterally nost inward

poi nts of the extensible zones was neither disclosed in
D1 nor deducible fromthis docunent, is based on the
assunption that D1 does not provide any clear

i nformati on about the arrangenent of the extensible

Zones.
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This assunption is correct in so far as D1 does not
explicitly disclose nunerical values concerning the
arrangenment of the extensible zones. However, D1 gives
a clear teaching where to arrange these zones wth
respect to the pad configuration.

The statenment on page 26, paragraph 4 according to
whi ch the zones of extensibility may be |ocated with
respect to the lines of juncture either along or

out board or inboard the lines of juncture, refers to
di fferent enbodi nents of the invention and does not
exclude a selection of a particular possibility as the
appel | ant concludes. Figures 5 to 7 of Dl show for
exanpl e an enbodi nent of an absorbent pad where the
extensi bl e zones are arranged al ong the |ines of
juncture, and Figures 9 to 13 an enbodi nent where the
extensi bl e zones are arranged inboard the |ines of

juncture.

In contrast to these enbodi nents, Figures 1 to 4 show
an enbodi nent where the zones of extensibility are
clearly arranged outside the lines of juncture. Wth
respect to the arrangenent of the pad in a panty shown
in Figure 4 and the information concerning the relation
bet ween the extensi bl e zones and the edges of a panty's
crotch section on page 29, paragraph 3, D1 therefore
additionally inplies a position of the laterally npst

i nward points of the extensible zones of a pad
according to the enbodi nent of Figures 1 to 4 in
dependence on the crotch width of a panty in which the
absorbent pad is to be used. Since the arrangenent of

t he extensi ble zones outside the lines of juncture and
the location of its laterally nost inward points with
respect to the crotch wwdth of a panty as descri bed
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above, refer to a single enbodi nent of the pad
according to D1, it does not require a plurality of
selections for arriving at a suggestion for the
arrangenent of the extensible zones as stated by the
appel | ant .

The appellant's argunent that D1 does not teach where
to arrange the zones of extensibility so that the
sanitary pad shown in this docunent is useable for |ow
and high leg cut panties, is also not sufficient to
support an inventive step.

According to the case |aw of the Boards of Appeal, a
claimlacks inventive step if sonething falling within
the ternms of a claimwould have been obvious to a
skill ed person, because the teaching of the prior art
coul d be expected to produce an advant ageous effect,
regardl ess of the fact that an extra effect is obtained
by the subject-matter of the claim(see T 21/81).

Fol | owi ng the sane |ine of argunentation used above, it
woul d have been obvious to the skilled person to
arrange the extensible zones in a pad according to
Figures 1 to 4 of D1 so that the distance between the
laterally nost inward points of these zones corresponds
to the crotch wwdth of a panty in which the pad wll be
used to inprove the protection of the panty agai nst
soiling. For a panty having a crotch width of 9.0

centi neters he would have arranged the extensible zones
so that this distance is also 9.0 centineters,
regardl ess whether or not the pad is intended for

di fferent kinds of panties.

Furthernore, the appellant's argunent concerns the use
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of a pad in connection with particular pant designs.
However, the subject-matter of the present clains does
not inply any further features concerning such designs.

The Board therefore cones to the conclusion that the
subject-matter of clains 1 according to the nmain and
auxiliary request follows in an obvious manner fromthe
prior art disclosed in DL and accordi ngly does not

i nvol ve an inventive step (Article 56 EPC).

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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