BESCHWERDEKAMVERN
DES EUROPAI SCHEN

PATENTAMTS OFFI CE

I nternal distribution code:
(A) [ ] Publication in QJ

(B) [ ] To Chairnmen and Menbers
(O [X] To Chairnen

0]

Case Nunber:
Appl i cati on Nunber:
Publ i cati on Nunber:

| PC:

Language of the proceedi ngs:

Title of invention:
Pressure cl osing nechani sm
Appl i cant:

ELOPAK SYSTEMS AG
Opponent :

Headwor d:

Re- est abl i shnent of

Rel evant | egal provisions:
EPC Art. 97(1), 108, 122
EPC R 51(4), 51(5)

Keywor d:

"Fee for

paynent of appeal fee"

Deci si ons cited:
J 0026/ 95

Cat chword

EPA Form 3030 10.93

BOARDS OF APPEAL OF
THE EUROPEAN PATENT

DEC
f 3

re-establishnment of rights -

DES BREVETS
| S1 ON

May 2000

T 0848/99 - 3.2.2
96302704. 0

0738587

B31B 5/ 74

EN

ri ght s/ ELOPAK SYSTEMS AG

noti ce of appeal

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN



9

Européisches European Office européen
Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0848/99 - 3

. 2.2

DECI SI ON

of the Technical Board of Appeal 3.2.2

Appel | ant :

Repr esent ati ve:

Deci si on under appeal :

Conposition of the Board:

Chai r man: W D. Wil
Menber s: R T. Menapace
M G Noél

of 3 May 2000

ELOPAK SYSTEMS AG
Cherstrasse 4

Post f ach

CH 8152 d att brugg (CH)

Burrows, Anthony G egory
Busi ness Centre West

Avenue One, Business Park
Letchworth Garden City
Hertfordshire SG 2HB (GB)

Deci si on of the Examining Division of the

Eur opean Patent O fice posted 31 May 1999

ref usi ng European patent application

No. 96 302 704.0 pursuant to Article 97(1) and
Rul e 51(5) EPC.



-1 - T 0848/ 99

Summary of Facts and Subm ssi ons

0939.D

By deci sion posted on 31 May 1999 European patent
application No. 96 302 704.0 was refused pursuant to
Article 97(1) and Rule 51(5) EPC despite the fact that
the applicant's representative had duly given his
approval of the text for grant of the European patent
within the applicable tine limt.

The representative then wote to the Ofice (letter
dated 14 July 1998) that the decision to refuse was
apparently issued in error. Wth reference to the

encl osed copy of his letter of approval and the
respective acknow edgenent of receipt issued by the
Ofice the representative drew attention to the fact
that his letter of 1 April 1998 approving the text was
received by the Ofice on 9 April 1999 and thus well
within the extended tinme limt for response to the
communi cation pursuant to Rule 51(4) EPC of 14 Cctober
1998. In a tel ephone conversation with the formalities
officer in charge on 27 July 1999 it was explained to
the representative that in the given situation he could
file either a request for further processing or an
appeal .

By tel ecopy dated 10 August 1999 the representative
appeal ed agai nst the decision of 31 May 1999 "upon the
grounds set out in ny letter of 14th July 1999" and
transmtted a debit order for the appeal fee. The

tel ecopy reached the O fice in Munich at 00.27 a.m

| ocal tinme on 11 August 1999.

By conmuni cation posted on 1 October 1999 the
representative was infornmed that the appeal was not
filed and the appeal fee was not paid in tine because
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the rel evant tel ecopy was only received on 11 August
1999, 0.27 hrs.

V. On 25 Novenber 1999 a request for re-establishnment of
rights was filed "in respect of this application" and
the prescribed fee was paid. The representative
submtted that the filing of the appeal on the present
application was one of the many matters which he
intended to deal with over the weekend of 7 and
8 August 1999. Unfortunately, on the evening of Friday
6 August 1999 he severely twisted his left ankle, so
that he had great difficulty getting around for sone
days and, owing to the pain, he slept very poorly for
sonme nights afterwards. As a result, he did not get
much wor k done over the weekend and becane extrenely
tired and distracted. When he finally got round to
attending to this and many other urgent matters on the
eveni ng of Tuesday 10 August 1999, he nust have
over | ooked that Munich is one hour ahead of London
which is why the notice of appeal was filed 27 m nutes
too |late.

\Y/ As evidence in support of these subm ssions photocopies

of the representative's diary for the period from6 to
10 August 1999 and three affidavits were filed.

Reasons for the Decision

Re- est abl i shnent of rights

1. The request for re-establishnment of rights fulfills al
formal requirements including the paynent of the fee
for re-establishment of rights (Article 122(3) EPC
Contrary to the situation underlying decision J 26/95

0939.D Y A
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(QJ 1999, 668), Article 108 EPC does not provide for
two separate tine limts for filing the notice of
appeal and for paying the appeal fee; rather the two
nmont hs avail abl e under said provision are to be
construed as one single tinme Iimt whose observance
requires the performance of two procedural acts, nanely
a witten declaration and a paynment - "The notice shal
not be deenmed to have been filed until after the fee
for appeal has been paid."” (Article 108, second
sentence EPC). Thus, the paynent of one fee for re-
establishment of rights was sufficient here.

As regards taking all due care required by the

ci rcunstances (Article 122(1) EPC), it is to be
concluded fromthe facts and evidence subm tted that
the applicant's representative, because of an

unf oreseeabl e incident, was put under serious strain
and tinme pressure shortly before expiration of the tine
[imt in question and that this was the cause for the
non- observance of the time limt for filing the notice
of appeal and for paynent of the appeal fee

(transm ssion of the telecopy 27 mnutes too |late). The
Board is satisfied that he had taken all due care,
specifically also in view of the fact that the
representative, in order to recover the working tinme he
had | ost the days before, was forced to work late into
the night from10 to 11 August 1999 in which the tinme
[imt in question expired and that at that |ate hours

t he usual office support was no | onger available to
him he can be excused for having overl ooked that it
was necessary to send off the notice of appeal by

tel ecopy before 11.00 p.m London local tinme the

| at est.

The Board wi shes to underline that this finding is
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based on the special circunstances of the present case;
it should not be construed as neaning that it could not
be normal |y expected froma professional representative
to be aware that the local time at his working place
may differ fromthat at the prem ses of the EPO and
that it is the latter which is relevant for the
expiration of atinme limt.

bility of the appeal

The applicant having had his rights reestablished as
regards the tine limt for filing the notice appeal,
and all relevant requirenents having been net,

i ncluding those of Article 108, |ast sentence and
Rul e 64(b) EPC, the appeal is adm ssible.

The deci si on under appeal

The file now contains the original of the witten
approval pursuant to Rule 51(4) EPC received on 9 Apri
1999 and thus within the (extended) time limt of six
nont hs which expired only on 26 April 1999. This fact
was not taken into account when the decision to refuse
pursuant to Rule 51(5) EPC was di spatched on 31 My
1999, apparently because the letter of approval had not
yet reached the file at that tinme. Thus the inpugned
refusal was unfounded and the appeal has to be all owed.

Rei mbur senent of appeal fee

0939.D

The issuance of a decision pursuant Rule 51(5) EPC
despite the witten approval of the text proposed for
grant having been received by the Ofice several weeks
before and well within the applicable time limt,
constitutes a substantial procedural violation. The
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appel I ant havi ng been successful on appeal to the
extent requested and in view of the fact that if said
procedural violation had not occurred, an appeal would
have been unnecessary, in the Board's judgenent it is
equitable to reinburse the appeal fee pursuant to

Rul e 67 EPC.

For these reasons it is decided that:

1. The appellant's request for re-establishnment of rights
is allowed and the notice of appeal is to be considered
as having been filed in due tine.

2. The deci sion under appeal is set aside.

3. The case is remtted to the Exam ning Division for
further prosecution.

4. Rei mbur senent of the appeal fee is ordered.

The Registrar: The Chai r man:

V. Conmar e W D Wil

0939.D



