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Summary of Facts and Subm ssi ons

The present appeal is fromthe interlocutory decision
of the Qpposition Division concerning the maintenance
i n amended form of European patent No. 0 488 750,
concerning a process and a conposition for treating
fabrics.

. A notice of opposition was fil ed agai nst the patent,
wherein the Respondent (Opponent), sought revocation of
t he patent on the grounds of Article 100(a), because of
| ack of novelty and inventive step of the clained
subject-matter, and of Article 100(c) EPC.

The follow ng docunents were cited inter alia during
t he opposition proceedi ngs:

(1): Technical Information "Quencher OB Liquid" by
Sandoz (1988);

(11) : CA- A-1137381;
(12): EP- A-0000406;
(13) : EP- A- 0345842.

L1l The Opposition Division found that claim 1l according to
the main request did not conply with the requirenents
of Article 123(2) EPC and the subject-matter of sone
clainms according to the first and second auxiliary

requests were not novel in the light of the teaching of
docunent (1).
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The subject-matter of the clains according to the third
auxiliary request was found instead to be novel and
inventive over the cited prior art and to conply
therefore with the requirenents of the EPC

An appeal was filed against this decision by the Patent
Proprietors (hereinafter referred to as the Appellants).

During the oral proceedings, held before the Board on
27 June 2003, the Appellants filed two new sets of
amended clains to be considered, respectively, as the
mai n and the auxiliary request.

The i ndependent clains 1, 4 and 9 according to the main
request read, respectively, as follows:

"1. A process for the treatnent of a fabric to restore
original colour and/or prevent changes in hue caused by
fl uorescent agents, the process conprising the step of
treating the fabric with a conposition conprising:

(i) a quenching agent capable of reducing or preventing
re-em ssion of light by a fluorescent agent by a
process of conpl exation; and

(ii) a nonionic detergent active, being condensation
products of aliphatic (C38-Cl18) primary or secondary

I inear or branched al cohols with ethylene oxide, up to
40 EG

t he process being characterised in that it is carried
out as a part of a donestic |aundering process, as part
of a wash step.";
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"4, A process for the treatnent of a fabric to restore
original colour and/or prevent changes in hue caused by
fl uorescent agents, the process conprising the step of
treating the fabric with a conposition conprising:

(i) water insoluble fabric softener and;

(1i1) a quenching agent capabl e of reducing or
preventing re-em ssion of light by a fluorescent agent
by a process of conpl exation;

t he process being characterised in that it is carried
out as a part of a fabric |aundering process, as part
of a rinse step.";

"9. Use of a textile treatnment conposition in the wash
step of a donestic |aundering process to restore
original colour and/or prevent changes in hue caused by
fl uorescent agents, characterised in that the
conposition conpri ses:

(i) a nonionic detergent active, being condensation
products of aliphatic (C38-Cl18) primary or secondary

I inear or branched al cohols with ethylene oxide, up to
40 EG

(1i1) a quenching agent capable of reducing or
preventing re-em ssion of light by a fluorescent agent
by a process of conplexation.”

This set of clainms contains dependent clainms 2 and 3
and 5 to 8, which refer to specific enbodi nents of the
processes of clainms 1 and/or 4.

The auxiliary request, consisting of 5 clains,
conprises an independent claim1l, which is identical to
claim9 of the main request with the exception of the
wording "textile treatment conposition”, which is

repl aced by "fabric treatnent conposition”.
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Dependent clains 2 to 5 of this request refer to
particul ar enmbodi ments of the clained use.

The Appellants put forward in witing and during the
oral proceedi ngs that

- the use of the specific class of nonionic
detergent actives of the clains in conbination
with a quenching agent in the wash step of a
donestic | aundering process and the use of a water
i nsol uble fabric softener in conbination with a
guenching agent in the rinse step of a | aundering
process find both support in the original
docunents of the application fromwhich the patent
in suit was granted,;

- the treatnment disclosed in docunent (1) concerns
the aftertreatnent of a fabric after dyeing and
not a |l aundering process, which involves the
renoval of soil froma fabric after its use; the
cl ai med subject-matter is thus novel over docunent

(1);

- docunents (11) to (13) do not disclose the use of
a quenching agent as clained in the patent in suit;

- as regards inventive step, docunment (1) does not
teach or suggest that the disclosed quenching
agent could be used successfully for preventing
changes in hue caused by the fluorescent agents
present in the wash or in the rinse step of a
| aundering process or for restoring the col our of
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fabrics damaged by the fluorescent agents during
such a | aundering process.

The Respondent submtted inter alia the follow ng

argunent s:

claim1l according to both the main and the
auxiliary requests contravene the requirenents of
Article 123(2) EPC insofar, as they relate to the
use of a specific class of nonionic surfactants in
conmbi nation with a quenching agent in the wash
step of a donestic |aundering process; noreover,
claim4 of the main request contravenes the

requi renents of Article 123(2) EPC insofar, as it
relates to the use of a water-insoluble fabric
softener in conmbination with a quenching agent in
the rinse step of a |aundering process;

docunent (1) discloses the use of a quenching

agent in a |laundering process in conbination with

a nonionic surfactant or its use in a finishing
[iquor in combination with non-ionic or cationic
softeners for the after-treatnment of dyed woven

and knit goods. This last treatnment inplies its

use as part of a rinse step of a fabric |aundering
process. Clainms 1 and 4 of the mmin request and
claiml1 of the auxiliary request |ack thus novelty;

docunents (11), (12) and (13) disclose fabric
det ergent conpositions and rinse conpositions
conprising cationic conmpounds and fl uorescent
agents and their use in fabric |aundering
processes. Since such cationic conpounds were
known to form conpl exes wth the fluorescent
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agents and thus to act as quenching agents, these
di scl osures were also detrinental to the novelty
of the clains of the patent in suit;

- as regards inventive step, docunent (1) already
suggested to use a quenching agent in the presence
of fabric detergent actives for preventing changes
in hue caused by fluorescent agents or for
restoring the colour of textile damaged by the use
of fluorescent agents and there was no prejudice
agai nst the use of the quenching agent during the
wash step of a | aundering process. Mbreover,
docunent (1) suggested to treat danaged fabrics
with a finishing |iquor containing a quenching
agent in conbination with a non-ionic or cationic
softeners; it was thus obvious to apply the
guenchi ng agent together with a water-insol uble
softener during the rinse step of a | aundering
process. The cl ai med subject-matter |acked

therefore inventive step.

The Appel lants request that the decision of the first

i nstance be set aside and the patent be naintai ned on
the basis of any of the main or the auxiliary requests,
both filed during oral proceedings.

The Respondent requests that the appeal be di sm ssed.

At the end of the oral proceedings, the chairman
announced the decision of the Board.
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Reasons for the decision

1.1.2

2391.D

Mai n request

Article 123 EPC

The wording of clainms 1 and 9 according to the main
request finds support on page 4, lines 8 to 14 and 23
to 31 in conbination with page 3, lines 25 to 30 and
page 6, lines 29 to 32 of the original application as
filed.

In particular, nonionic surfactants are al ready
indicated to be the preferred detergent active to be
used in conbination with the quenchi ng agent on page 4,
line 14. The specific class of nonionic surfactants
indicated in the clainms is nentioned on page 6,

lines 29 to 32 as being one of those suitable for the
descri bed invention. Therefore, the application as
filed contains support for the use of such a nonionic
class in conmbination with all other features of the
process as cl ai ned.

As to claim4 of the main request, this enbodi nent,
relating to the use in the rinse of a |laundering
process, finds support on page 4, lines 16 to 32;

page 6, lines 1 to 5 and page 10, lines 8 to 11 of the
application as filed.

Since the passage on page 4, lines 31 and 32 specifies
that the described process can be carried out as part
of the rinse step and page 6 specifies that the
conposition conprising the quenching agent can conprise
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ingredients normally associated with rinse
conditioners, for exanple fabric softening materials
(page 10, lines 4 to 6), the enbodi nent described on
page 4, lines 16 to 21 relates also to a conposition
whi ch can be used in the rinse step of a | aundering
pr ocess.

The Board is thus satisfied that the anended cl ai ns
conply with the requirenents of Article 123(2) EPC.

Novel ty

The clains of the patent in suit require that the
original colour of the treated fabric is restored
and/ or changes in hue are prevented. Since hue is a
characteristic of dyed and not of white fabric, the
Board concl udes that the clains concern the treatnent
of dyed and not of white fabric. White fabric can be,
however, present in the process together with dyed
fabrics as shown, for exanple, in exanple 4 of the
patent in suit.

Docunents (11) to (13) fail to indicate if the

di scl osed washing or rinsing processes are also applied
to dyed fabric. Therefore the Board concl udes that they
cannot be considered already on this ground as
anticipating the clained subject-matter.

Docunent (1) discloses the use of a quenchi ng agent
capabl e of reducing or preventing re-em ssion of |ight
by a fluorescent agent by a process of conplexation for
preventing changes of hue in a dyed fabric washed with
a conposition containing fluorescent agents or for
restoring the colour of dyed fabrics damaged by
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fluorescent agents (see cover page and page 3, point 2).
The quenching agent is, however, used according to this
docunent either in a prelimnary treatnent of the

fabric before washing (see page 3, point 3.1, line 6)
and thus not in the wash step of a donestic |aundering
process as required by clains 1 and 9 of the patent in
suit or in the treatnent of a damaged fabric by the
exhaust or pad nethod (see page 5, point 3.2, lines 1

to 3), which cannot be considered to be conparable to

t he wash or rinse step of a | aundering process.

In fact, even though the exhaust nethod involves the

i mersion of the fabric in a bath containing the
treatment conposition, which conprises, for exanple, a
noni oni ¢ surfactant (see page 6, point 4.2), this step
does not involve necessarily the renoval of soil,
acconplished in a laundering process by rinsing with
water, in the absence of which step the soil would
redeposit onto the fabric.

The Board thus concludes that the clainmed subject-
matter is novel over the cited prior art.

| nventive step

Techni cal probl em

The patent in suit, and in particular the subject-
matter of clains 1 and 9 of the main request, relates
to the treatnment of fabric during the wash step of a
| aundering process for restoring the original colour
and or preventing change in hue caused by the
absorption onto the fabric of fluorescent agents (see
page 2, lines 3 and 4 and page 3, line 4).
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As explained in the patent in suit, the fluorescent
agents are absorbed onto dyed fabrics by washing the
fabrics with a detergent conposition conprising the

fl uorescent agent or by washing such fabrics together
with other fabrics, which already have some fl uorescent
agents absorbed onto them (page 2, lines 14 to 17).

Since fluorescent agents absorb invisible ultraviolet
l[ight and re-emt blue or green visible light, this
effect brings about an undesirable change in hue on
coloured fabrics (page 2, lines 9 to 11).

The techni cal problemunderlying the clainmed invention
is therefore indicated in the patent in suit as the
provi sion of a process for treating fabrics, which
restores their original colour and/or prevent changes
i n hue brought about by the fluorescent agents
absorption on the fabrics (page 2, lines 35 to 36).

Docunent (1) deals with the technical problem of
preventing such a change in hue or of restoring the
original colour of dyed fabrics danaged by the
absorption of fluorescent agents (see 1.2.3 above). The
Board considers thus this docunent as the nost suitable
starting point for the evaluation of inventive step, as
al so suggested by both parti es.

As al ready expl ai ned above, the process of docunent (1)
differs fromthat of claiml and fromthe correspondi ng
use of claim9 insofar, as the fabric is sized with the
guenchi ng agent before washing or is treated by the
exhaust nethod and the class of the used nonionic
surfactant is not specified.
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Si nce docunent (1) already provided a solution to the
technical problemdealt with in the patent in suit, the
techni cal problemunderlying the patent in suit nust be
defined in nore sinpler terns as the application of the
guenchi ng agent for the same purpose in an alternative
pr ocess.

The Board is satisfied that the above technical problem
has been solved by the patent in suit by applying the
guenchi ng agent in conmbination wth a specific class of
noni oni ¢ surfactants during the wash step of a donestic
| aundering process or in conmbination with a water-

i nsoluble fabric softener during the rinse step of a

| aunderi ng process.

Eval uation of inventive step

As al ready expl ai ned above, docunent (1) already
teaches that the original colour of a fabric danmaged by
t he absorption of fluorescent agents can be restored by
appl yi ng the quenchi ng agent by the exhaustion nethod,
e.g. in a bath containing the quenching agent and
Sandozin, which is a nonionic surfactant (see page 5,
point 3.2 and page 6, point 4.2).

In the Board's judgenment the skilled person would have
concluded fromthis teaching that the desired effect
coul d be achi eved by applying the quenching agent to
the fabrics from any aqueous bath containing a nonionic
surfactant. Therefore, it was obvious for the skilled
person to try the application of the guenching agent
also froma laundry bath obtained during a donestic

| aundry operation with a | aundry detergent conposition,
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e.g. one based on nonionic surfactants. There was in
fact no prejudice in the prior art for using such
guenching agents in conbination with other conpatible
surfactants or conponents of a detergent conposition

Moreover, it was al so obvious for the skilled person to
use any known noni oni c detergent surfactant currently
used in a laundry detergent conposition and therefore
al so the class of nonionic surfactants of the clainms of
the patent in suit, which belongs to the currently nost
used ones in laundry detergent conpositions, as

subm tted by the Respondent during oral proceedings and
not di sputed by the Appellants.

The Board concl udes, therefore, that it was obvi ous for
the skilled person to try to use the quenching agent in
accordance with the features of clainse 1 and 9 of the

mai n request .

Since the subject-matter of clains 1 and 9 does not
nmeet the requirenents of Article 56 EPC there is no
need to deal with the objections raised by the
Respondent agai nst i ndependent claim 4.

Auxi | iary request

Article 123(2), novelty and inventive step

Since claim1l of this request is identical to claim?9
of the main request with the exception of the wording
"textile treatnment conposition”, which is replaced by
"fabric treatnment conposition”, the concl usions of
points 1.1.3, 1.2.2, 1.2.3 and 1.3.2 above apply
mutatis nmutandis to this request.



- 13 - T 0835/ 99

Therefore, the Board concludes that the subject-matter
of claim1l |lacks inventive step.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa
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