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Summary of Facts and Subm ssi ons

1630.D

The appellants (opponents | and I1) each | odged an
appeal , received at the EPO on 3 Septenber 1999 and

16 August 1999 respectively, against the decision of

t he OQpposition Division dispatched on 30 June 1999 to
reject the oppositions filed against European patent
No. O 536 941. The appeal fees were paid on 3 Septenber
1999. The statenents setting out the grounds of appeal
were received at the EPO on 8 Novenber 1999 and

5 Novenber 1999, respectively.

In its decision the OQpposition Division considered that
t he European patent did not contain subject-matter

ext endi ng beyond the content of the application as
filed, that it disclosed the invention in a manner
sufficiently clear and conplete for it to be carried
out by a person skilled in the art, and that the

cl ai med subject-matter was novel and inventive over the
avai l abl e prior art.

The follow ng prior art docunments which featured in the
opposition procedure played a role in the appeal

pr oceedi ngs:

D1: EP- A-0 397 110;

D2: EP-A-0 343 941;

D7: US-A-4 685 914;

D8: EP-A-0 312 118.

Oral proceedi ngs before the Board of Appeal took place
on 11 June 2001.
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As previously announced by letter dated 6 May 2002,
Appellant | did not attend the oral proceedings. The
proceedi ngs were continued without him (Rule 71(2)
EPC) .

Appel lant Il requested that the decision under appeal
be set aside and that the patent be revoked. The sane
request was made during the witten proceedi ngs by

Appel I ant 1.

The respondent requested that the patent be maintained
on the basis of the foll ow ng docunents filed during
oral proceedings:

Cl ai ns: 1 to 29;
Descri ption: colums 1 to 12;
Dr awi ngs: Figures 1 to 7.

| ndependent clains 1 and 26 read as foll ows:

"1. A core conponent for use in a fluid-absorbing
article having a plurality of zones, said core
conponent conpri sing:

(a) a zone of vulnerability positioned in said core
conponent for maxi mum potential exposure to initial
wetting, said zone of vulnerability having a waddi ng
conmponent conprising synthetic fiber or filament; and

(b) a plurality of additional core zones in the core
conponent each having a waddi ng conponent and arranged
in the core conponent in areas of reduced potenti al
exposure to initial wetting and in direct or indirect



- 3 - T 0812/ 99

fluid-receivable relation fromsaid zone of

vul nerability; wherein the waddi ng conponent in the
zone of vulnerability is characterized by (c) a greater
average pore size than the average pore size of the
waddi ng conponents in the additional core zones and (d)
a higher average fractional value of fiber

vol une-to-fiber surface area than the average
fractional value of fiber volune-to fiber surface area
wi thin the waddi ng conponent of the additional core
zones; and wherein the average fractional val ue of

fi ber volune-to-fiber surface area and the average pore
size within the waddi ng conponents of said additional
core zones decrease in value fromzone to zone relative
to increased geonetric distance fromsaid zone of

vul nerability and correspondi ng decreased potenti al
exposure to initial wetting."

"26. A nethod for the preparation of a core conponent
for use in a fluid-absorbing article conprises |aying
down a plurality of additional core zones and a zone of
vul nerability characterized in that the zones are
conprised of fiber or filament possessing different
average pore surfaces and average fractional val ues of
fiber or filament volune to fiber or filanment surface
area; the zone of vulnerability is positioned in the
core conponent for maxi mum exposure to initial wetting
and the additional core zones are arranged in direct or
indirect fluid-receivable relation to the zone of

vul nerability and in areas of reduced exposure to
initial wetting, and further characterized in that the
at | east one additional core zones have a snaller
average pore size and average fractional value of fiber
or filament volune to fiber or filament surface area
than the respective average pore size and average
fractional value of fiber or filanment volunme to fiber

1630.D Y A



VI .

VII.

1630.D

- 4 - T 0812/ 99

or filament surface area in the zone of vulnerability;
and in that the degree of difference in the average
pore size and average fractional value of fiber or
filament volume to fiber or filanent surface area

bet ween the additional core zones increase in relation
to increased distance fromthe zone of vulnerability
and to reduced risk of initial wetting."

The witten subm ssions of appellant | were exclusively
concerned with the clains of the granted patent.

Appel lant | essentially argued that the subject-matter
of claims 1 and 30 | acked novelty.

The argunents of appellant Il can be sunmarized as
fol | ows:

The pore size and the fractional value of fiber

vol unme-to-fiber surface area were a function of the
cross sectional area of the fibers and consequently of
their dianeter: finer fibers, for instance, provided
conponents with finer pores and snal |l er average
fractional value of fiber volunme-to-fiber surface area
than coarser fibers. Furthernore, it was generally
known that cellulosic fibers had a cross sectional area
much smaller, typically with a dianmeter of about 1 to 3
m crons, than that of synthetic fibers, typically
having a dianeter of about 20 to 40 mcrons. Since in

t he core conmponent of D7 the waddi ng conponent in the
zone of vulnerability was nmade of synthetic fibers and
t he waddi ng conponent of the additional core zone was
made of cellulosic fibers, it necessarily foll owed from
t he substantial difference in dianmeter between the

fi bers, that the waddi ng conponent in the zone of

vul nerability had both a greater average pore size and
a higher average fractional value of fiber
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vol une-to-fiber surface area than the waddi ng conponent
in the additional core zone. Docunment D7 noreover

di sclosed a plurality of additional core zones, wth
the capillary pressure provided by each additional core
zone increasing as the additional core zones were

pl aced away fromthe facing. In order to increase the
capillary pressure, D7 taught to provide fibers with

| ower |iquid-contact angle, narrower capillary radii or
both. It was clear for the skilled person that, when
the zone of vulnerability was made of synthetic fibers
and one of the additional core zones of cellulosic
fibers, increased capillary pressure from one
additional core zone to the other was obtained by the
provi sion of an internediate core zone conprising a

m xture of synthetic and cellulosic fibers. Hence, the
di scl osure of D7 was to be regarded as enconpassing a
core conponent conprising a first |ayer of synthetic

fi bers, a second | ayer consisting of a blend of
synthetic and cellulosic fibers, and a third |ayer of
cellulosic fibers. In such core conponent the average
fractional value of fiber volunme-to-fiber surface area
and the average pore size of the |layers decreased in
value relative to increased geonetric distance fromthe
first layer. Therefore, such core conponent fulfilled
all the requirenents of claim1l of the patent in suit.
Its subject-matter was, as a consequence, not novel.

In any case, the subject-matter of claim1l did not
i nvolve an inventive step, when starting fromthe prior
art reflected by either D8 or Drv.

Docunment D8 di scl osed, in Exanple 4, a core conponent
conprising a transport |ayer conposed of round

pol yester fibers having denier of about 6 and pore size
of 52 mcrons, and an absorbent pad conposed of wood
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pul p fluff. These polyester fibers had a cross-
sectional dianeter of about 27 mcrons, hence nuch
greater than the cross-sectional dianeter of the
cellulosic fibers of the wood pulp fluff, being about 1
to 3 microns as generally known. Therefore, there was
no doubt that the waddi ng conponent in the zone of

vul nerability, ie the transport |ayer, had a greater
average pore size and a higher average fractional value
of fiber volune-to-fiber surface area than the wadding
conponent in the additional core zone, ie the absorbent
pad. Furthernore, D8 disclosed that the transport |ayer
m ght be configured with a pore size gradient through

t he thickness di nmension thereof, with the pore sizes

i ncreasing through the thickness of the |layer. Since
D8, and al so D1, disclosed that the pore size changed
if the blend of fibers was changed, it was obvious for
a skilled person to provide a pore size gradient in the
core component of example 4 of D8 by varying the bl end
of fibers through the thickness di nension of the
transport layer. In doing so, the skilled person would
directly arrive at core conponent having a transport

| ayer consisting of a plurality of zones, in which the
average fractional value of fiber volunme-to-fiber
surface area and the average pore size within the zones
decreased in value fromzone to zone relative to

i ncreased geonetric distance fromthe outernost zone,
ie a core conponent in accordance with the definition
of claim1l of the patent in suit.

Since the provision of a mxture of different fiber
types was known from D7 and al so represented the nost
efficient manner of nodifying the capillary pressure of
a fibrous layer, it was obvious for a skilled person to
provide an internedi ate | ayer consisting of a m xture
of synthetic and cellulosic fibers in the core
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conponent of D7 having a |ayer of synthetic fibers and
a layer of cellulosic fibers, thereby directly arriving
at a core conponent in accordance with claim1l of the
patent in suit.

In support of its request the respondent relied
essentially on the foll ow ng subm ssions:

Al t hough appellant I1's argunent that the average
fractional value of fiber volunme-to-fiber surface area
was nerely a function of the fiber dianmeter m ght be
correct for honmpbgeneous fibers having round cross-
section, it did not apply for those fibers, such as
cellulosic fibers, which were neither honogeneous nor
round. Since noreover no cal culations or any tests had
been carried out by the appellants in respect of any of
the prior art's core conponents, there was no proof
that the feature according to which the zone of

vul nerability had a higher average fractional value of
fiber volune-to-fiber surface area than the additional
core zone was known fromany of the cited prior art
docunents. Since it was the appellant who bore the
burden of proof for the fact that this feature was
known fromthe prior art, the subject-matter of claim1l
shoul d be consi dered novel .

Mor eover the skilled person, being in terns of patent

| aw a person incapable of abstract reasoning and having
a rather uninmaginative spirit, would not consider the
provision of a plurality of additional core zones
havi ng pore size and average fractional value of fiber
vol une-to-fiber surface area decreasing fromzone to
zone because there was no clear disclosure of this
feature in the prior art. As a consequence, the
subject-matter of claim1 also involved an inventive
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st ep.

Reasons for the Decision

1

2.2

1630.D

The appeal is adm ssible.

Sufficiency of disclosure (Article 83 EPC)

The patent in suit discloses specific exanples of core
conponents and nethods for their preparation (see
Exanmple I, colum 9 and 10; see colum 8, lines 6 ff.
and Figure 5A-C) that fall within the scope of the
clainms. Therefore, at |east one way enabling the
skilled person to carry out the invention is clearly
indicated in the patent. For this reason, the Board
conmes to the conclusion that the invention is
sufficiently disclosed.

The question of sufficiency of disclosure was raised by
appellant Il in connection with the definition
"fractional value of fiber volunme-to-fiber surface
area" on the ground that there was no disclosure in the
pat ent of how to neasure and cal cul ate such fractiona
val ue.

The Board already treated this question in its annex to
t he sunmons to oral proceedings, and appellant Il did
not supply further argunents concerning this point.

The Board is satisfied that the skilled person has no
difficulties in calculating the above nenti oned
fractional value. |Indeed, nethods for the calculation
of the fiber surface area are known in the art (see for
i nstance D1, page 20, lines 36 to 39, and pages 16



3.2

3.3

4.1

1630.D

-9 - T 0812/ 99

to 20), and the fiber volunme is of easy determ nation
since it can be calculated on the basis of the denier
and the density of the material of the fibers which are
known paraneters.

Amendnents (Article 123 EPC).

Basis for the definition of independent clains 1 and 26
is found in the original application in independent
clainms 3 and 30.

Dependent clainms 2 to 25 and 27 to 29 are based on
original clains 4, 7 to 29 and 31 to 33.

The description of the patent in suit is adapted to be
consistent with the clains as anended.

Hence, the anmendnents do not introduce subject-matter
whi ch ext ends beyond the content of the application as
filed.

Wth respect to granted clainms 1 and 30, enconpassing
enbodi nents with one additional core zone only,
i ndependent clains 1 and 26 are restricted to the

presence of a plurality of additional core zones.

Therefore, the anendnents do not result in an extension
of the protection conferred.

It follows that none of the anmendnents give rise to
obj ections under Article 123 (2) and (3) EPC

State of the art - Novelty

Using the wording of claim1 of the patent in suit,
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docunent D8 discloses (see Figure 2; see Exanple 4 on
page 11) a core conponent for use in a fluid-absorbing
article having a plurality of zones, said core
conponent conprising a zone of vulnerability (18)
positioned in said core conmponent for maxi num potenti al
exposure to initial wetting, said zone of vulnerability
havi ng a waddi ng conponent conprising pol yester
(synthetic) fibers having a denier of about 6 (see

page 11, lines 38, 39 and 25, 26); and an additi onal
core zone (16) in the core conponent having a waddi ng
conponent conprising wood pulp fluff (see page 11

lines 36 to 38 and 15 to 19) and arranged in the core
conponent in an area of reduced potential exposure to
initial wetting and in direct fluid-receivable relation
fromsaid zone of vulnerability; wherein the waddi ng
conponent in the zone of vulnerability has a greater
average pore size than the average pore size of the
waddi ng conmponent in the additional core zone, this
|atter feature being clearly and unanbi guously

di sclosed in particular on page 3, lines 24 to 26
of D8.
The respondent did not contest appellant I1's statenent

that there is a great difference in cross-section
between the fibers in the zone of vulnerability and
those in the additional core zone, the cellulosic
fibers of the wood pulp fluff typically having a cross
section with a dianeter of about 1 to 3 mcrons

whi | st 6 denier polyester fibers have a cross section
with a diameter of about 27 microns. Although these
figures are approximative, the Board is satisfied that
they are sufficiently accurate in the present context.

Furthernore, the fractional value of fiber volune-to -
fiber surface area is a function of the dianeter if the
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fi ber has a round cross-section: in accordance with the
cal cul ati ons made by appellant Il (see the letter dated
31 May 2002), which were not contested by the
respondent and whi ch are considered correct by the
Board, if d is the dianeter, then the fractional value
is d/4. If the fiber is not round, then the fractional
val ue can be considered as a function of the dianeter
of the circle inscribing the cross section of the fiber
only in a first approxi mation.

Therefore, the fractional value of 6 denier polyester
fibers is about 27/4 = 6.75 and that of cellulosic
fibers is about 3/4 = 0.75 in a first approxi mation.

Because there is such a great difference between the
fractional values of 6 denier polyester fibers and
cellulosic fibers, the Board is convinced that, even
taking into account any realistic deviations fromthe
val ue calculated as a first approxi mation for the
cellulosic fibers, the fractional value of 6 denier

pol yester fibers is greater than the fractional val ue
of cellulosic fibers. Fromthis it follows that D8 al so
di scl oses the feature that the waddi ng conponent in the
zone of vulnerability (18) has a higher average
fractional value of fiber volunme-to-fiber surface area
than the average fractional value of fiber volune-to

fi ber surface area within the waddi ng conponent of the
additional core zone (16).

The respondent submitted that since no cal culations or
tests had been carried out by the appellants in respect
of any of the prior art's core conponents, there was no
proof that the above nentioned feature was known from
the prior art. Since in the present case the Board,
after taking into consideration the above nentioned
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uncontested facts in respect of the cross-section of
the fibers, conmes to the conclusion that no reasonable
doubt exist (see in this respect T 739/93, unpublished)
in respect of the presence of the above nentioned
feature in the prior art, it follows that such
calculations or tests are not necessary.

However, since docunent D8 fails to disclose a
plurality of additional core zones wherein the average
fractional value of fiber volune-to-fiber surface area
and the average pore size within the waddi ng conponents
of said additional core zones decrease in value from
zone to zone relative to increased geonetric distance
fromsaid zone of vulnerability and correspondi ng
decreased potential exposure to initial wetting, the
Board comes to the conclusion that D8 does not
anticipate the subject-matter of claim1.

Docunent D7 discloses (see Figure 8) a core conponent
(80) for use in a fluid-absorbing article having a
plurality of zones, said core conponent conprising:

a zone of vulnerability (first layer 82) positioned in
said core conponent for maximum potential exposure to
initial wetting, said zone of vulnerability having a
waddi ng conmponent conprising synthetic fiber (see
colum 6, lines 21 to 30); and a plurality of

addi tional core zones (second and third | ayers 84, 86)
in the core conponent each having a waddi ng conmponent
and arranged in the core conponent in areas of reduced
potential exposure to initial wetting and in direct
fluid-receivable relation fromsaid zone of

vul nerability; wherein the waddi ng conponent in the
zone of vulnerability (first layer 82) has a greater
average pore size than the average pore size of the
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waddi ng conponents in the additional core zones (second
and third | ayers 84, 86) and wherein the average pore
size within the waddi ng conponents of said additional
core zones decrease in value fromzone to zone relative
to increased geonetric distance fromsaid zone of

vul nerability and correspondi ng decreased potenti al
exposure to initial wetting. Indeed, the first |ayer 82
is of lower density than is the second | ayer 84, and
the second layer 84 is of a |ower density than is the
third layer 86. In the context of the disclosure in
colum 7, lines 22 to 52, that the capillary pressure
provi ded by each | ayer increases as the |ayers are

pl aced away fromthe facing, whereby the capillary
pressure is a function of the |iquid-fiber contact
angle and of the capillary radius, the increase in
density fromlayer 82 to |ayer 82 can only be
interpreted as a decrease of the capillary radii, ie of
t he pore si ze.

However, docunent D7 does not disclose the features of
claim11 that the waddi ng conponent in the zone of

vul nerability has a higher average fractional value of
fi ber volune-to-fiber surface area than the average
fractional value within the waddi ng conponents of the
additional core zones; and that the average fracti onal
value within the waddi ng conponents of said additional
core zones decreases in value fromzone to zone
relative to increased geonetric distance fromsaid zone
of vulnerability and correspondi ng decreased potenti al
exposure to initial wetting.

| ndeed, D7 specifically discloses to use synthetic
fibers, in particular polyester fibers (see colum 6,
lines 28), in the |ayer providing the superstructure
(ie the zone of vulnerability, see claim1), and
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cellulosic fibers, in particular wood pulp, in the

| ayer providing a suitable absorbent nedium (ie the
additional core zone; see columm 7, lines 60, 61; see
claim8). However, there is no indication of the denier
or the dianeter of the synthetic fibers used in
conmbination with the cellulosic fibers in D7. Neither
is there any evidence that synthetic fibers always have
a dianeter much greater than that of cellulosic fibers.
Therefore, nothing can be inferred about the average
fractional value of the synthetic fibers. It is noted
that the present situation is different fromthe
situation in respect of D8 (see above), as D38
specifically discloses the denier of the polyester
fibers used.

Furthernore, the Board cannot follow appellant Il's
view that the disclosure of docunment D7 enconpasses a
core conponent conprising a |layer of synthetic fibers,
a second | ayer conprising a blend of synthetic and
cellulosic fibers, and a third layer of cellulosic
fibers. It is true that D7 discloses that blends of
fibers may be used in any of the |ayers(see colum 7,
lines 10 to 12 and 59 to 62); however, there is no

di rect and unanbi guous di scl osure of the specific
conbi nation of l|layers as nentioned above.

It follows that the subject-matter of claiml1l is nove
over the disclosure of docunent Dr.

Referring to Figure 9 of D2, the core according to this
prior art conprises a zone of vulnerability (956)
conprising polyester fibers having a denier of about
5.5 (see colum 18, lines 22 to 26 and colum 24,

line 63 to colum 25, line 7) and a plurality of
additional core zones (48, 52) made of wood pulp fibers
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(see colum 20, lines 8 to 12 and columm 24, lines 61
to 63). D2 explicitly discloses (see columm 16,

lines 47 to 54) that the waddi ng conponent in the zone
of vulnerability (956) has a greater average pore size
t han the average pore size of the waddi ng conponents in
the additional core zones (48, 52). Fromthe above

di scussi on of docunent D8 (see point 4.1), considering
that the polyester fibers of D2 (denier of 5.5) are
very simlar to those of D8 (denier of about 6) and
that in both cases wood fluff fibers are used in the
additional core zones, it follows that D2 al so

di scl oses that the waddi ng conponent in the zone of

vul nerability has a higher average fractional val ue of
fi ber volune-to-fiber surface area than the average
fractional value of fiber volunme-to fiber surface area
wi thin the waddi ng conponent of the additional core
zones.

However, since D2 nerely discloses that the fibers in
the storage | ayer 52 can be of the sane type as those
used in the first layer 48 (ie that the additional core
zones are made of the sane fibers) and does not
specifically disclose any other fiber conbination for
these two | ayers, it nust be concluded that D2 does not
di sclose the feature of claim1l that the average
fractional value of fiber volune-to-fiber surface area
and the average pore size within the waddi ng conmponents
of the additional core zones decrease in value from
zone to zone relative to increased geonetric distance
fromthe zone of vulnerability and correspondi ng
decreased potential exposure to initial wetting.

Docunent D1 discloses (see e.g. Figure 6 and 9) a core
conponent conprising a zone of vulnerability (surge
managenent portion 46) and an additional core zone
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(retention portion 48). There is no disclosure of a
plurality of additional core zones in which the average
fractional value of fiber volunme-to-fiber surface area
wi thin the waddi ng conponents of the additional core
zones decrease in value fromzone to zone relative to

i ncreased geonetric distance fromthe zone of

vul nerability.

Nor is the latter feature disclosed by any of the other
avai l abl e prior art docunents.

Therefore, the Board cones to the conclusion that the
subj ect-matter of claim1l is novel.

| nventive step

In the Board's view, document D7 represents the cl osest
prior art because it discloses the core conponent which
is the nost suitable for the purpose clainmed by the
invention, to achieve a capillary gradient through the
various | ayers of the absorbent structure (see

colum 2, lines 45 to 50, of the patent in suit).

Since the technical problemnmentioned in the patent was
formulated in relation to a prior art which was |ess
rel evant than D7, an inquiry nust be nmade as to which
ot her techni cal problem objectively existed when
starting fromD7 as the closest prior art (see e.g.

T 246/ 92, not published in the QJ EPO).

The features distinguishing the subject-matter of claim
1 fromthe closest prior art, nanely that the wadding
conponent in the zone of vulnerability has a higher
average fractional value of fiber volune-to-fiber
surface area than the average fractional value within



5.3

1630.D

- 17 - T 0812/ 99

t he waddi ng conponent of the additional core zones and
that the average fractional value within the waddi ng
conponents of said additional core zones decrease in
val ue from zone to zone relative to increased geonetric
di stance from said zone of vulnerability and
correspondi ng decreased potential exposure to initial
wetting, define a manner of providing a capillary
gradi ent through the zones. As expl ai ned above (see
point 4.2 of this decision), D7 already discloses a
manner of providing a capillary gradient through the
zones.

The obj ective problem solved by the patent in suit may
therefore be seen in finding an alternative manner of
providing a capillary gradient through the zones.

Docunment D7 discloses to provide a capillary pressure
gradient fromzone to zone (colum 7, lines 22 to 63)
by varying either the liquid-fiber contact angle, the
capillary radii or both. However, these possibilities
do not necessarily result in a decrease of the average
fractional value of fiber volunme-to-fiber surface area.
For instance, the average fractional value remains the
sane if only the degree of conpression of the fibers,
and thus the capillary radii, is varied fromzone to
zone. In order to provide the clained decrease of the
average fractional value, a particular and purposive
selection of the fibers conposing the different zones
shoul d be made, for which no indication is found in D7.

In the specific enbodinents of D2 and D8 referred to
above (see points 4.1 and 4.3) it is only accidentally
that the zone of vulnerability has a higher average
fractional value of fiber volune-to-fiber surface area
t han one additional core zone, since the selection of
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the particul ar conbinations of fibers in these

enbodi ments i s not based on the provision of different
fractional values of fiber volune-to-fiber surface area
fromzone to zone. Therefore D2 and D8 coul d not

suggest a selection of fiber types providing a decrease
of the average fractional value within the plurality of
addi tional core zones of docunent Dv.

Furthernore, also docunent D1 woul d not suggest the

di stinguishing features, since it does not even
disclose a plurality of additional core zones. Neither
woul d t he ot her avail abl e docunents, since they do not
i nclude any explicit indications about the average
fractional value of fiber volunme-to-fiber surface area
wi t hi n waddi ng conponents.

Appel lant Il argued that it was obvious for a skilled
person to provide an internmedi ate | ayer consisting of a
m xture of synthetic and cellulosic fibers in the core
conponent of D7 conprising a |ayer of synthetic fibers
and a | ayer of cellulosic fibers, since the provision
of a mxture of different fiber types was known from D7
and al so represented the nost efficient manner of

nodi fying both the Iiquid contact-angle and the
capillary radii of a fibrous layer, and thus the
capillary pressure thereof.

Al t hough D7 indeed discloses that m xtures of fibers
may be used (colum 7, line 61 and lines 10 to 10), it
only discloses such m xtures as exanples of fibers

whi ch can be used, separately, in the different |ayers
of the absorbent core. There is no suggestion in D7 to
fabricate the nentioned internediate | ayer by m xing
the fibers conposing the other two |ayers. Neither is
t he Board aware of any reasons, based on general
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know edge, why the skilled person would cone to the
conclusion that the provision of a m xture would be the
nost efficient manner of fabricating the internedi ate

| ayer .

Mor eover, even if the skilled person would provide a

m xture of synthetic and cellulosic fibers in the
intermedi ate | ayer of the core component of D7, there
is no indication in D7 that the particul ar sel ection of
fibers in the three layers would or should have as a
result that the average fractional value within the
three | ayers decreases relative to increased geonetric
di stance fromthe facing | ayer.

Appel lant Il further argued that, starting from
docunent D8, it was obvious for a skilled person to
provi de a pore size gradient in the transfer |ayer of
t he core component of exanple 4 of D8 by varying the
bl end of polyester and wood fluff fibers through the
t hi ckness di nension of the transport |ayer.

D8 i ndeed di scl oses (see page 5, |ast paragraph) that
the transport |ayer m ght be configured with a pore

si ze gradient through the thickness di nension thereof,
with the pore sizes increasing through the thickness of
the | ayer. However, there is no indication, either in
D8 or in D1 (also referred to by appellant 11), that
one manner of providing the pore size gradient would
consist in varying the relative percentage of fibers
within the transport |ayer to have an increasing anmount
of wood fluff fibers in a direction facing away from
the top of the transport layer. In the Board s view,

t he di sclosure of D8 to provide hydrophobic synthetic
fibers in the transport |ayer (see page 5, lines 41

to 43) would rather suggest to the skilled person to
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avoi d hydrophilic fibers, such as wood pulp fibers, in
t he transport |ayer.

It follows that the subject-matter of claiml1 is found
to involve an inventive step.

The met hod defined by independent claim26 results
directly and necessarily in the preparation of a core
conponent having all the features in accordance with
claiml1l. Therefore, the subject-matter of claim26 is
found to be novel and inventive for the sanme reasons
given for claiml.

The dependent clains 2 to 25 and 27 to 29 relate to
preferred enbodi nents of the product of Claim1l and the
nmet hod of claim 26, respectively. Their subject-matter
is |likew se found to be novel and inventive.

These clains, together with the description and
drawi ngs as filed during the oral proceedings of
11 June 2002, therefore forma suitable basis for
mai nt enance of the patent in anmended form

Finally, the Board finds that considering and deci ding
on the mai ntenance of the patent on the basis of the
docunents filed during oral proceedings in the absence
of appellant | does not conflict wth decision G 4/92
(QJ 1994, 149). Indeed, the clainms correspond to the
clainms of the previous auxiliary request 1 filed by the
respondent with letter dated 21 July 2000, and
consequent anmendnments of the descriptions and draw ngs
during oral proceedi ngs could have been expect ed.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent with the anmended text as
filed during the oral proceedings.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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