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Summary of Facts and Submn ssions

0790.D

The appel |l ants (opponents | and I11) | odged appeal s
(received at the EPO respectively on 12 and 30 August
1999) agai nst the decision of the Opposition D vision,
di spatched on 25 June 1999, rejecting the oppositions
agai nst the European patent EP-B-0 577 790.

The appeal fees were paid sinultaneously and the

statenents setting out the grounds of appeal were

received at the EPO respectively on 25 (opponent |I) and

23 (opponent I11) Cctober 1999.

The appel lants and the party as of right (opponent 11)

filed oppositions against the patent as a whole on the

ground of lack of novelty and inventive step

(Article 100(a) EPC) of the subject-matter of the

I ndependent clains 1, 16 and 27.

Mainly the followi ng prior art docunents were cited:

F1. EP-A-0 006 601

F2: "New Materials fromCellulose ...", A Peguy,
National Center for Scientific Research, publ
1989, Elsevier Appl. Sci., Paperchem NO 61-03487

F3: US-A-4 246 221

F6: US-A-3 158 492

F7: DD A-218 121

F8: US-A-2 176 925
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F10: CA-A-1 171 615

F11: US-A-4 196 282

F13: US-A-1 163 740

F14: US-A-3 508 941

F15: US-A-4 416 698

During the proceedi ngs, the foll ow ng docunents were
al so cited:

F16: Book "Sausage casing technol ogy", E. Karnmas, Noyes
Dat a Cor poration, London 1974, pages 150 to 155
and 166, 167, 178 and 179.

F17: Book "Wirsthillen - Kunstdarni, G Effenberger,
Hol zmann Buchverl ag, 2. Auflage 1991, pages 21 and
22.

The Qpposition Division held that the grounds for
opposition did not prejudice the maintenance of the
pat ent unanended and rejected the oppositions.

In his statenent of the grounds of appeal, appellant |
(opponent |) contended that the concept of producing
food casings by the NMWDO process was a matter of common
general know edge and that the use of a water sol uble
softener to avoid enbrittlenent of the casing was
accepted practice in the art recited in F16 and al so
was acknow edged in the description of the background
of the invention in the patent in suit.

It was appellant |I's contention that based on either
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F10 or F14 alone and in the |light of the conmobn genera
know edge of the skilled person claim27 was not
pat ent abl e.

More generally, appellant I was of the opinion that the
prior art docunents (in particular F15) should be
considered in the light of the know edge of the skilled
person, since they clearly disclosed a nethod and
apparatus for the production of cellul ose extruded
articles using the NVMO process so that at | east

i ndependent nethod claiml1l of the patent in suit was
not patentabl e.

In his statenent of the grounds of appeal, appellant 11
(opponent |11) acknow edged novelty of the independent
clainms of the patent in suit. He contended that the

cl osest state of the art was the fabrication of

cel lul ose food casings by the N Methyl -Mrpholine-N
Oxi de (NMMO) process described in F14 or F15. According
to him these docunents disclosed the production of
seanl ess tubi ngs as sausage casi ngs containing a water
sol ubl e softener according to a well known comon
practice as described in F8 or F10. In his opinion, a
conmbi nation of the teachings of F14 and either F8 or
F10 woul d I ead the skilled person to the subject-matter
of C aim 27.

Appel lant 1l contended al so that nethod Claim1l | acked
I nventive step in view of a conbination of the
teachi ngs of F13 and F14 or F11.

As regards apparatus Claim 16, appellant Il was of the
opi nion that the main features of said claimwere
di scl osed by F13 in conbination with F6 and that,
therefore, neither the subject-matter of claiml or 27,
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nor the subject-matter of Claim16 was patentable.

| V. Oral proceedi ngs took place on 9 February 2001.

The party as of right (OCpponent I1), although duly
summoned, was not present. He had inforned the Board
with [etter dated 5 February 2001 that he woul d not
attend the oral proceedings. In accordance with the
provisions of Rule 71(2) EPC the proceedi ngs were
conti nued without that party.

The respondent (patentee) filed three new auxiliary
requests nunbered 2, 4 and 5 with the auxiliary
requests A and B filed on 5 January 2001 being
renunbered respectively 1 and 3.

As regards Clains 1 and 16, the respondent expl ai ned
that, according to the invention, the outside of the
vertically noving extruded tubing nust contact air in
an air gap before, during its vertical novenent, it
enters into a bath and that the phrase: "downwardly
fromthe orifice .... and then into the bath" (see the
specification: page 11, lines 3 and 4 and page 12,
lines 16 to 19) should be interpreted as follows: "the
tube is extruded vertically, so that during its
vertical novenent, the tube first noves through an

ai rspace (gap) before entering directly into the bath
of nonsol vent |iquid positioned right under the
extrusi on nozzl e".

Appel  ant | having objected that Caim 27 was not new,
the patentee drew the attention of the Board to the
fact that, in the proceedings before the first

i nstance, this novelty objection was filed | ate and not
uphel d. The patentee requested, therefore, that the

0790.D Y A
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case be transferred back to the first instance, if the
Board were to agree to this novelty objection, since it
had not been exam ned by the first instance.

As regards inventive step, appellant | contended that,
at the priority date, the skilled person had many good
reasons, for exanple curiosity or econom cal reasons,
for trying the new NMMO process in place of the usual
"vi scose process". He considered that F13 di scl osed the
state of the art closest to the nethod of daim1 and
that the only difference between said state of the art
and the nmethod of Caim1 was the material used, which
was only a matter of choice for the skilled person, who
gai ned the benefit of having a sulfur free fina

product by using the NVMO process.

Appel lant 1l was of the opinion that the nature of the
cellulose (I or Il) used as a starting product did not
play any role in the end product and that to
manuf act ure seanl ess tubes by extrusion was well known
in the art at the priority date, for exanple through
the teaching of F8 ("sausage casings"), F15 ("tubing")
or F17.

He contended al so that F8 woul d give the skilled person
nost of the technical instructions for carrying out the
i nvention and that F15 woul d provide the m ssing
instructions relative to the use of nonderivatized
cellul ose so that a conbi nation of the teachings of F8
and F15 woul d automatically lead the skilled person to
an article as clainmed in Caim27 of the patent in
Suit.

According to appellant Il, the indication in F13 that,
i n the manufacture of sausage casings, viscose could be
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repl aced by other materials such as gel ati ne (see F13,
page 3, lines 55 to 63) opened the door to using any

ot her appropriate product for manufacturing tubings, in
particul ar, nonderivatized cellul ose as suggested by
F15.

Appel lant | raised no objection against Caim16

wher eas appellant 1l considered that F13 represented
the closest state of the art and that the main features
of Caim16 were neither novel nor inventive in
conparison with said disclosure.

The respondent pointed out that nost of the main
features of the independent clains of the opposed
patent could not be found in the cited docunents so
that any conbi nati on of teachings nmade by the

appel lants was in fact the result of an unall owabl e
ex- post-facto anal ysis, taking the know edge of the
patent in suit into account.

At the end of the oral proceedings, the appellants
(opponents | and I1l) requested that the decision under
appeal be set aside and that the European patent be
revoked.

The respondent (patentee) requested that the appeal s be
di sm ssed, alternatively that the decision under appea
be set aside and that the patent be maintained on the
basis of either of auxiliary request A filed on

5 January 2001, the second auxiliary request filed in
the oral proceedings, the third auxiliary request
consisting of clains 1 to 26 as granted, or the fourth
or fifth auxiliary requests filed in the ora

pr oceedi ngs.
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| ndependent clains 1, 16 and 27 as granted
(respondent’'s main request) read as foll ows:

Claim1:

"A nmethod of formng a seam ess cellul osic tube of
nonderi vati zed cel |l ul ose suitable for use as a food
casi ng, the nethod conprising the steps of:

(a) providing a solution conprising nonderivatized
cellul ose dissolved in an am ne oxi de sol vent;

(b) downwardly extruding the solution froman annul ar
orifice to forma seanl ess tube;

(c) passing the extruded seam ess tube of solution
downwardly fromthe orifice first through an air
gap and then into a bath of nonsolvent I|iquid,

(d) causing a stream of nonsolvent liquid to flow
downwardly co-currently with the inner surface of
t he downwardly noving extruded seam ess tube of
solution as the tube noves through the air gap and
contacting the inner surface of the solution in
t he course of the concurrent flow

(e) maintaining the extruded seanl ess tube of solution
in the bath with its inner and outer surfaces in
direct contact with the nonsolvent |iquid thereby
precipitating the nonderivatized cellul ose from
the solution and form ng a nonderivati zed
cel I ul ose tube; and

(f) renoving the nonderivatized cellul ose tube from
the bath and contacting it with a water sol uble
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softener."

Cl aim 16:

"Apparatus for formng froma solution of
nonderivati zed cel |l ul ose and an am ne oxi de sol vent a
seam ess cel lul osic tube of nonderivatized cel |l ul ose
suitable for use as a food casing, the apparatus
conpri si ng:

(a) a bath (24; 82) of nonsolvent liquid for
preci pitating nonderivatized cellul ose fromthe
sol ution;

(b) an extrusion nozzle (18; 40-48) disposed above the
| evel (56) of liquid in the bath and havi ng an
annul ar extrusion outlet (38; 44) arranged to
downwar dly extrude a seamnl ess tube (22; 78) of the
solution into the bath, the annul ar extrusion
outl et being | ocated above the level of liquid in
the bath so as to define an air gap therebetween;

(c) a hollow mandrel (32; 52) depending fromthe
extrusi on nozzl e and having an upper portion
encircled by the annul ar extrusion outlet such
that a said seanl ess tube extruded fromthe nozzle
surrounds the mandrel which has upper and | ower
portions;

(d) the mandrel upper portion having a dianeter
smal l er than the annul ar extrusion outlet (38; 44)
such that the outer surface (58) of the mandre
upper portion and the inner surface of a said tube
extruded fromthe annul ar outlet define an annul ar
space therebetween, and the mandrel upper portion
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outer surface having at | east one port (80)
openi ng into the annul ar space;

(e) the mandrel [ower portion (54) having a | arger
di anmeter than the nmandrel upper portion;

(f) a first conduit (74, 70) extending into the
mandrel for conducting nonsolvent liquid (84) to
the port(s) (80), whereby nonsolvent |iquid
issuing fromthe port(s) (80) can flow downwardly
co-currently with the inner surface of the
extruded tube; and

(g) a second conduit (60) extending through the
mandrel and communicating with an inlet in the
mandrel | ower portion, the inlet opening into the
bath for renoval of nonsolvent liquid (86) from
wi thin the extruded tube."

C ai m 27:

“"A cellulosic food casing article conprising a seamn ess

extruded tubular filmof nonderivatized cellul ose

precipitated froman am ne oxide cellul ose solution in

a nonsolvent liquid, the article containing a water
sol ubl e softener.”

Reasons for the Decision

1. Adm ssibility of the appeal.

The appeal is adm ssible.

2. Main request (Clains 1, 16 and 27 as granted)

0790.D Y A
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Interpretation of the wording of clains 1 and 16

In view of the patent description and the draw ngs
(see respectively page 5, lines 1 and 2; page 8,
lines 15, 22 to 23 and 28 to 29 and Figures 1 and 3)
and in accordance with the respondent's expl anati ons
gi ven during the oral proceedings, the follow ng
features of clains 1 and 16:

"passing the extruded seanl ess tube of solution
downwardly.... into a bath" (see the specification,
page 11, lines 3 and 4) and "arranged to downwardly
extrude a seanl ess tube (22; 78) of the solution into
the bath" (see page 12, line 17),

shoul d be interpreted as neaning that the annul ar
extrusion outlet is so positioned above the |evel of
the precipitating bath that the extruded tube passes
vertically fromsaid outlet first through an air gap
and then directly down into the bath.

Novelty (Article 54 EPC)

Lack of novelty of the subject-matter of either of
the i ndependent clains of the patent in suit was not
a ground for opposition during the opposition
proceedi ngs. Al though appellant | later filed a
novelty objection against Caim?27, he did not uphold
this objection during the oral proceedings before the
opposition division so that novelty of the granted

cl ai ns was not exam ned by this instance.

Mor eover, |lack of novelty was objected in neither of
the statenents of grounds of appeal of the
appel | ant s.
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Therefore, the Board considers that a novelty

obj ecti on cannot, w thout the approval of the
patentee, be reintroduced at this |late stage, i.e. in
the oral proceedings before the Board and that the
subject-matter of the granted clains therefore nust
be considered new in the neaning of Article 54 EPC

2.3 Cl osest state of the art

2.3.1 Product Cl aim 27:

The Board considers that the state of the art cl osest
to the cellulosic food casing article clained in
Caim27 is disclosed in F8 since this docunent
refers to the sane technical field as the invention
(see for exanple F8: page 1, lines 1 to 14) and
relates to the same type of article (i.e. food casing
- see page 1, lines 35 to 44 and page 2, lines 4 to
7) in the formof seam ess tubings softened with a
wat er sol uble softener (see F8: page 6, lines 9 to
12).

However, the article claimed in Caim27 differs in
that the tube is not extruded froma cellul ose
derivative as the tubings of F8 but froma
nonderivatized cellulose and that its cellulose is
precipitated froman am ne oxide cellul ose sol ution
in a nonsolvent |iquid.

F10, disclosing a dialysis nenbrane of cellul ose, as
well as a nmethod for producing such a dialysis
menbr ane, cannot be considered as a serious starting
point to asses inventive step, since such a docunent
woul d gui de a person skilled in the art w thout
know ng the invention to a further devel oped or

0790.D Y A
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nodi fied dialysis nenbrane (be it in the formof a
tubular foil), instead of to a food casing article,
whi ch has to wi thstand other forces.

The sane applies to F15 ad F14. Although it is true
that F15 (as well as F3) nentions only once the term
"tubing"” (in the abstract) there is in the whole
docunent i.e. description, clains and Figures, not a
single indication that its clainmed shaped cell ul ose
article could be used as a food casing, on the
contrary what is intended is to formeither a filmor
a filament to be used in articles having properties
simlar to those of corresponding cotton articles. To
start fromsuch a docunent, then to arrive at a food
casing, would rather be the result of an ex-post-
facto analysis. Also F14, requiring (see the clains)
t he manufacture of a conmpound of at |east two
different natural or synthetic polyneric conpounds,
coul d never lead a person skilled in the art - not
know ng the invention - in an obvious manner to the
cl ai med subject-matter

Met hod C aim 1:

The Board considers that the state of the art cl osest
to the nmethod of Caiml is disclosed in F13 since
this docunent refers to a process for neking seanl ess
cellul osic tubes suitable for use as casings for
sausages (see for exanple F13: Figure 8; page 1,
lines 13 to 22) and teaches the foll ow ng process
steps (see for exanple F13: Figure 8; page 1,

lines 31 to 49 and from page 3, line 25 to page 4,

i ne 46):

- extruding dowmmwardly a plastic material from an
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annul ar orifice to forma seanl ess tube (page 3:
lines 25 to 50);

causing a stream of nonsolvent liquid to flow
downwardly co-currently with the inner surface of
t he downwardly noving extruded seanl ess tube and
contacting the inner surface in the course of the
co-current flow (page 3: lines 74 to 77 and 99 to
101);

passing the extruded seanl ess tube into a bath of
nonsol vent liquid and maintaining it in the bath
with its inner and outer surfaces in direct
contact with the nonsolvent |iquid (page 3:
lines 109 to 119 and page 2, lines 88 to 95); and

renmoving the cellulosic tube fromthe bath and
contacting it with a water sol uble softener
(page 4: lines 40 to 46).

The nethod of Caiml differs fromthe process of

in that the extruded tube is not nmade froma
cellul ose derivative as in F13 (see for exanple
F13: page 1, lines 21 and 50 or page 3, lines 27,
55, and 83 or process-clains 10, 11 and 12 to 19)
but froma solution of nonderivatized cellul ose
di ssol ved in an am ne oxi de sol vent,

in that the extruded tube is vertically passed
fromthe orifice first through an air gap and then
directly (see the interpretation of Clains 1

and 16 - section 2.1. above) into the bath of
nonsol vent |iquid and
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- in that the nonderivatized cellulose is
precipitated fromthe solution in order to forma
nonderi vati zed cel |l ul ose tube.

Apparatus C ai m 16:

Again the Board considers that the state of the art

cl osest to the apparatus of Claim16 is disclosed in
F13 since this docunent refers to an apparatus for
form ng seanl ess cellul osic tubes suitable for use as
casi ngs for sausages (see F13: page 1, lines 13 to
22), said apparatus conprising (see for exanple F13:
page 2, lines 43 to 107 and Figures 4, 8 and 9)
several conponents simlar to the conponents of the
apparatus clainmed in Caim16 such as a bath of

nonsol vent |iquid, an extrusion nozzle having an
annul ar extrusion outlet arranged to downwardly
extrude a seanl ess tube and a hol |l ow nandrel having
an upper portion encircled by the annul ar extrusion
outlet, a lower portion having a | arger dianeter than
t he upper portion and a conduit extending through the
mandrel and communicating with an inlet in the
mandrel | ower portion.

The apparatus of Claim 16 differs from said apparatus
of F13 in that:

- it is used for formng a tube of nonderivatized
cellul ose froma solution of nonderivatized
cel lul ose and an am ne oxi de sol vent (inplying
di fferent operating tenperatures);

- the nonsolvent liquid of its bath is for
precipitating nonderivatized cellulose fromthe
solution (this is however not a constructiona
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feature of the clained apparatus - as such);

- the extrusion outlet of its extrusion nozzle is
arranged in such a manner with respect to the
bath, that it is possible to downwardly extrude
the tube directly vertically into the bath (see
the interpretation of the clains - section 2. 1.
above);

- the outer surface of the upper portion of its
mandrel has at | east one port opening into the
annul ar space between the upper portion of the
mandrel and the extruded tube;

- its mandrel conprises an inner conduit for
conducting nonsolvent liquid to said port(s),
wher eby nonsolvent liquid issuing fromthe port(s)
can flow downwardly co-currently with the inner
surface of the extruded tube (inplying a specific
connection with a reservoir of nonsol vent [iquid);
and

- the conduit which extends through the mandrel and
conmuni cates with an inlet in the mandrel | ower
portion as according to F13 opens into the bath of
nonsol vent liquid for renoval of said liquid from
within the tube (see Figure 3).

Pr obl ens and sol uti ons

When taking into account the aforenentioned
differences with the closest states of the art (see
sections 2.3.1, 2.3.2, and 2.3.3), the problens
appear to be to provide an inproved alternative to
the usual food casing, to the usual process, known as
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"vi scose process” and to the apparatuses for

manuf acturing tubul ar cellul ose food casings (see the
patent in suit: frompage 2, line 10 to page 3,

l'ine 8).

The Board is satisfied that the solutions proposed in
Clains 1, 16 and 27 do sol ve the probl ens.

2.5 I nventive step (Article 56 EPC)

2.5.1 Product Cl aim 27:

2.5.1.1 The question to be answered is whether the skilled
person, starting fromthe food casing article of F8
made of derivatized cellul ose according to the
"vi scose process” and willing to provide an inproved
alternative to said known article, would find in the
docunents cited during the proceedi ngs either sone
teaching or at |east sone hints which could | ead him
to a casing according to Caim27.

2.5.1.2 Anong all the docunents cited during the proceedi ngs,
t hose docunents which relate to the sanme technica
field as the invention (i.e. making cellul ose food
casings: Fl1, F6, F8, F13, Fl4, F16 and F17) do not
di scl ose or suggest a food casing conprising a
tubular filmof nonderivatized cellul ose precipitated
froman am ne oxide cellul ose solution in a
nonsol vent |iquid.

Since, apart fromFl14, all the other docunents

menti oned above teach to make sausage casings from
cellul ose derivatives regenerated from vi scose
solutions, the skilled person starting fromF8 woul d
not be inclined to abandon the "viscose process" of

0790.D Y A
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F8, which was comonly used in said other disclosures
concerni ng food casings, so that he would not be

gui ded i n an obvi ous manner towards the clained
product .

Mor eover, the sole docunent (F14) which relates to
the NMMO process for making food casings teaches to
di ssolve at |east two different polyners in an am ne
oxi de (see for exanple F14: colum 1, lines 29 and
70, colum 2, lines 47 to 53 and claim1l). The new
conposed polyner resulting fromthis process provides
sonme unexpected new properties, although retaining
sone properties of the individual constituent

pol yners (see columm 1, lines 55 to 57). The skilled
person starting fromF8, taking into account the
process of F14, woul d however not be guided to the
cl ai med product, since the process of F14 does not
need only cellul ose, but al so additional polyners.

Since all the other cited docunents i.e. F2, F3, F7,
F10, F11 and F15, teach the use of the NMMO process
mai nly for manufacturing fibres, filns, nenbranes or
sponges, the skilled person willing to i nprove the
way of making food casings as disclosed in F8 would
have no reason to consult these docunents. And even
if he would do it, since F10 al so discloses a
menbrane in the formof a tubular foil and since F3
and F15 both disclose to forma tubing, albeit solely
in the abstract on their front page, the skilled
person woul d neither get any hint to use a film of
nonderivati zed cellul ose in place of the regenerated
cellulose filmof F8, nor a hint suggesting the
appropri ateness of the tubular foil or the tubing for
a food casing and he could thus not be led to the
subject-matter of Claim 27 even by conbining the
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teachings of all the cited disclosures.

This conclusion is furthernore supported by the fact
that F16 and particularly F17 (1991), although
descri bi ng the sausage casi ng technol ogy, apparently
do not devel op the NVWMO process any further.

Met hod G aim 1;

As already stated (see sections 2.5.1.2 and 2.5.1.3
above), apart from F14 which teaches the use of
solutions of at least two polyners, none of the
docunents referring to the so called "NVMO process”
and to nonderivatized cellulose (i.e. F2, F3, F7,

F10, F11 and F15 ) is concerned with food casi ngs but
with fibres, yarns, filanents or dialysis nmenbranes
(be it in the formof a tubular foil) whereas all the
docunents concerning food casings (i.e. F1, F6, F8,
F13, F16 and F17) relate to the so called "viscose
process” and to derivatized cellul ose or cellul ose
regenerated fromviscose. Therefore, the idea of
starting froma solution of nonderivatized cel |l ul ose
di ssolved in an am ne oxi de solvent for naking food
casings is neither disclosed nor even suggested in
the state of the art and there is no reason why,

wi t hout any further hint, the skilled person starting
from F13 shoul d abandon and repl ace the comonly used
"vi scose process” by the NMMO process, particularly
since F17, published just before the priority date of
the patent in suit, does not disclose the slightest
hint in that direction. Even the indication in F13
that gelatine could be used as a starting materi al
cannot | ead in an obvious way to the NWMO process,
since there is no |link between the use of gel atine on
the one hand and the NMMO process on the other.
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As regards F14, the skilled person would not be
inclined to replace the cellul ose derivative of F13
by the pol ynmer conpositions of F14 conprising at

| east two pol yners dissolved together in a common
sol vent and, even if he would conbi ne the teachings
of these two docunents, he could not arrive at the
I nvention using a solution conprising solely non
derivati zed cell ul ose dissolved in an am ne oxide
sol vent .

Al so, since F13 teaches explicitly (see the clains)
to issue a hardening fluid as an annul ar curtain
directed against the wall of the tube of extruded
material issuing fromthe die (see F13: process-
clains 10 to 13; page 2, lines 60 to 76; page 3,
lines 64 to 67 and Figure 4) and to transport the
tube on a belt conveyor fromthe die outlet to a
tank, the skilled person starting from F13 woul d have
a priori no reason for passing the extruded tube
vertically fromthe die orifice first through an air
gap and then directly into a bath of nonsol vent
liquid as according to the invention (see step (c) of
Caiml).

The subject-matter of claiml1l therefore involves an
I nventive step

Apparatus C ai m 16:

For assessing inventive step, the questions to be
answered is whether starting fromthe apparatus of
F13 and in view of the state of the art, the skilled

person, woul d:

(a) use the known apparatus for formng a tube from
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a solution of nonderivatized cellul ose and an
am ne oxi de solvent, (which inplies operating at
a specific tenperature)

(b) suppress the travelling belt carrying the
extruded tube along into the bath and arrange
the extrusion outlet of the nozzle to dowwardly
extrude the tube directly into the bath of
nonsol vent liquid (see section 2.1. above), and

whet her he woul d:

(c) provi de the upper portion of the mandrel with at
| east one port and an inner conduit for
conducting nonsolvent liquid to the annul ar
space between said upper portion and the
extruded tube and

(d) use the conduit extending through the mandrel of
F13 for renoval of the nonsolvent liquid from
wi thin the tube.

Starting fromthe state of the art disclosed by F13,
the skilled person would | earn from said docunent
that the apparatus nust be adapted to the nature of
the material fromwhich the tubes are being nade (see
F13: page 3, lines 17 to 25 and lines 55 to 63).
However since all the apparatuses of the state of the
art concerned with producing food casings (i.e. F6
and F8) are all used for shaping tubings from

vi scose, cellul ose derivatives or regenerated

cel lul ose and none froma solution of nonderivatized
cellulose, the skilled person would not get any

i ncentive to use the device of F13 for shaping tubing
fromsuch a solution. Mreover, since neither F6 nor
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F8 woul d give himan indication about the way of
adapting the device of F13 to such a specific use, it
Is not clear which features of F6 or F8 coul d be
taken into account.

Furthernore, since F13 teaches to carry the extruded
tube al ong a continuously noving trough-shaped belt
(Figure 8) partially filled by the coagul ant flow ng
down the outside of the tube until it has had
sufficient exposure to the coagul ant (see F13:

page 3, lines 106 to 113), a priori, the skilled
person woul d have no reason to suppress said noving
t rough-shaped belt and for arranging the extrusion
nozzle to solely vertically, extrude the tube
directly downwardly into the bath of nonsol vent
liquid. Al so, the provision of an inner conduit

i nside the mandrel for conducting nonsol vent |iquid
to the annul ar space between the mandrel and the
extruded tube would not be self evident to the
skilled person in view of the state of the art since
the extrusion head of F6 does not even suggest the
use of a mandrel and F8 does not suggest to let a
nonsol vent liquid flow downwardly inside the annul ar
space between the mandrel and the extruded tube. A
conbi nation of these two features could only be the
result of an ex-post facto anal ysis.

Si nce noreover, the conduit extending through the
mandrel 62 of the apparatus according to F13 (see
Figure 9) serves to introduce air into the extruded
tube, a priori, the skilled person also would have no
reason for interrupting distending the tube and for
using said air conduit for renoval of the nonsol vent
liquid fromwithin the tube. Al so such a nodification
could only be the result of an ex-post-facto
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anal ysi s.

Concl usi on:

For the abovenentioned reasons, the Board considers
that to nodify the food casing article of F8 and the
nmet hod and apparatus of F13 in order to arrive at the
subj ect-matter described respectively in Caim 27,
Caim1l and Caim16 as granted does not foll ow
plainly and logically fromthe closest state of the
art disclosed in the docunents cited during the
proceedi ngs and thus inplies an inventive step within
the neaning of Article 56 EPC.

Therefore the invention as described and clainmed in
t he European patent under appeal neets the

requi renents of the EPC and the patent can be
mai nt ai ned as granted.

Respondent's auxiliary requests
Since the board has acknow edged the nmai n request as

all onabl e, there is no need to consider the
respondent’'s auxiliary requests.
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For these reasons it is decided that:

The appeal s are di sm ssed.

The Regi strar:

G Magouliotis

0790.D

The Chai r nan:

C. Andries

T 0797/ 99



