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Summary of Facts and Subm ssi ons
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The appel |l ant (opponent) | odged an appeal, received at
the EPO on 17 August 1999, against the interlocutory
deci sion of the Opposition D vision dispatched on

7 June 1999 whi ch maintai ned the European patent

No. O 443 728 in anended form The appeal fee was paid
on 17 August 1999 and the statenent setting out the
grounds of appeal was received at the EPO on 18 Cctober
1999.

In its statement of grounds of appeal the appell ant
referred to two further docunents to be considered when
deci ding on inventive step.

The respondent (patentee) filed a notice of appeal,
recei ved at the EPO on 5 August 1999, against the above
menti oned deci sion of the Qpposition Division, and
simul t aneously paid the appeal fee. Since no statenent
of grounds of appeal was filed, a conmunication
pursuant to Article 108 and Rule 65(1) EPC was issued
on 11 Novenber 1999. Wth letter dated 21 Decenber 1999
t he respondent confirnmed that a statenment of grounds of
appeal had not been filed and requested that the patent
be maintained in the formallowed in the decision of

t he Opposition Division.

The opposition had been filed against the patent as a
whol e and was based on Article 100(a) in conjunction
with Articles 54(2) and 56 EPC.

In its decision the Qpposition Division considered that
t he subject-matter of claim1 according to the second
auxiliary request filed at the oral proceedings held on
28 April 1999 nmet the requirenents of the EPC.
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From t he docunents consi dered by the Opposition
Division, the follow ng docunents played a role in the
appeal proceedings:

D1: GB-A-2 059 797

D6: Core-tex nmenbrane products, 1980

In an annex to the sunmons for oral proceedings
pursuant to Article 11(2) Rules of Procedure of the
Boards of Appeal the Board expressed its prelimnary
opinion that claim1 appeared to neet the requirenments
of Articles 123(2) and 84 EPC, and that the docunents
filed by the appellant with the statement setting out

t he grounds of appeal did not appear nore rel evant than
t he evidence already on file. However, inventive step
woul d need further discussion during the oral

pr oceedi ngs.

Oral proceedi ngs took place on 24 January 2002.

The appel | ant requested that the decision under appeal
be set aside and that the patent be revoked.

The respondent requested that the appeal be dism ssed
and the patent be nmaintained in anmended formon the

basi s of

Cl ai ns: 1 as filed during the oral proceedings;
2 to 7 as attached to the decision under
appeal ;

Descri ption: colums 1 to 8 as attached to the

deci si on under appeal;
insertion page 2 as filed during the
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oral proceedings;

Dr awi ngs: Figures 1 to 7 as attached to the
deci si on under appeal .

Caim1l reads as foll ows:

"A bag for receiving discharge fromthe human body
conprising: front and rear walls (12,14) formed of

pol ymer material, said walls having edges seal ed
together, said rear wall having a stomal aperture (22);
an interveni ng nenbrane (40) | ocated between the front
and rear walls of the bag di sposed between said stona
aperture (22) and a filter and gas venting

opening (30), said intervening nenbrane (40) conprising
a gas-perneable, liquid inperneable sheet (44); and a
filter (32) attached to one of the walls over said
filter and gas venting opening (30) in the wall through
which filter and gas venting opening gases exit the
bag; wherein the intervening nmenbrane (40) conprises a
t hernmopl astic film (42) sealable to said walls, said
filmbeing secured to at | east one surface of the
[iquid inpernmeabl e, gas perneable sheet (44) of

m cropor ous pol ytetrafl uoroethyl ene; characterised in
that the m croporous polytetrafl uoroethyl ene has pore
sizes between 0.1 microns and 6 microns, and said

i nterveni ng menbrane (40) has a gas flow rate of at

| east 100 cubic centinetres per square centinetre per
mnute at at | east 579 Pascals (6 centinetres of water
pressure), and wherein the area of the intervening
menbrane (40) is at least twice the area of the filter
(32)".

The argunents of the appellant can be summarized as
fol | ows:
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Since there was no concrete disclosure of the feature
that the area of the interveni ng nenbrane was at | east
twice the area of the filter in the application as
originally filed, its inclusion in claim1l constituted
an infringement of Article 123(2) EPC. Moreover, the
"open end" character of this feature rendered claim1l
uncl ear, contrary to the requirenents of Article 84
EPC.

Furthernore, the subject-matter of claim 1l did not

i nvol ve an inventive step. Starting fromthe cl osest
prior art, represented by docunent D1, the probl em
underlying the clainmed bag was to be seen in the

provi sion of a menbrane which was |iquid inperneabl e,

al l oned an adequate flow rate so as to avoid ball ooni ng
of the bag, and was resistant agai nst clogging.

The general disclosure in docunment D1 of a m croporous
pol yt etraf | uor oet hyl ene Gore-tex menbrane woul d | ead
the skilled person to consider docunent D6 as the
latter included detailed information about Core-tex
menbranes and | am nates avail abl e on the market.

Since D1 disclosed that the filter should be

di mensi oned and fabricated so as to provide a gas flow
t heret hrough within a certain range, and that the
menbrane shoul d present |ess resistance than the filter
to the passage of gas, the skilled person would only
take into consideration the nmenbranes of D6 that
allowed a gas flow greater than the upper limt

di scl osed by D1 of the range for the filter, nanely the
menbranes of D6 having a pore size greater than 0.1

m crons.

The skilled person, seeking to provide a good air flow
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t hrough the nenbrane by selecting a pore size greater
than said m ninumvalue of 0.1 mcrons but at the sane
time being aware that the pore size should not be too
high so as not to conprom se the liquid inperneability
of the menbrane, would thus have sel ected one of the
menbranes of D6 that had pore sizes between 1 mcron
and 5 mcrons. As disclosed by D6, such nmenbranes al so
had a gas flow rate greater than 100 cubic centinetres
per square centinetre per mnute at at |east 579
Pascals (6 centinetres of water pressure).

Anot her obvi ous possibility to arrive at the sel ection
of such nmenbranes was by sinple routine experinents.

| ndeed, only seven tests were necessary in order to
make a proper selection anongst the available materials
di scl osed by D6.

Once such selection of the material to be used for the
menbrane was made, the only remaining paraneter that
could still be adjusted in order to provide the
necessary difference in the gas perneability between

t he menbrane and the filter, and in order to avoid the
cl oggi ng problem was the area of the nenbrane. Because
of this one-way street situation the skilled person was
imedi ately led to the provision of an intervening
menbr ane having an area which was at |east tw ce the
area of the filter, thereby arriving at the entire
conmbi nati on of clainmed features.

Moreover, the latter feature was only an aggregative
one the addition of which could not be regarded

i nventive because there was no functional cooperation
with the features relating to the pore size and to the
gas flow rate of the interveni ng nmenbrane.
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In support of its request the respondent relied
essentially on the follow ng subm ssions.

The teaching underlying the patent in suit consisted in
t he provision of a mninmmsize of the nenbrane
relative to the filter that all owed adequate gas fl ow
even in case the nenbrane was partly bl ocked.

Docunent D1 di sclosed that clogging of the nmenbrane
could be avoided sinply if the latter was nade of Core-
tex material because of the hydrophobic properties of
this material, but did not appreciate that such a
menbrane could still becone clogged in use, e.g. when
the bag was filled and the patient lay in bed or sat in
a bent position. In Dl the nenbrane was not mnuch bigger
than the filter; if it were to be significantly bigger
than the filter, then the nmenbrane and the filter could
not be packaged in a small sub-assenbly as illustrated.

Moreover, the materials of document D6 which satisfied
the requirenent to have a pore size in the range of
0.1-6 mcrons and a flow rate of at |east 100 cubic
centinetres per square centinetre per mnute at at

| east 6 centinmetres of water pressure were the
materials having the pore sizes of 1, 3 and 5 m crons.
The area required for such materials to pass the
physi ol ogical flow rate of gas was al ways smaller than
the filter size specified in D1. Therefore, there was
no actual need for the nenbrane to be any larger than
the filter.

Consequently, the subject-matter of claim1l involved an
i nventive step.
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Reasons for the Decision

1

2.2

2.3
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The appeal of the opponent is adm ssible.

Amendnents (Article 123 EPC)

Basis for the definition of claim1 can be found in the
original application in independent claim2, dependent

claims 4, 6, 7, 16, and on page 7, lines 4 to 7 of the

descri ption.

The amendnents made by the respondent during oral
proceedi ngs renove sonme inconsistencies in the wording
of claim1l and do not introduce any additional subject-
matter.

Dependent clains 2 to 7 are based on origi nal
clainms 3, 8 to 10, 12, 13.

The description of the patent in suit is adapted to be
consistent with the clains as anended.

Hence, the anmendnents do not introduce subject-matter
whi ch ext ends beyond the content of the application as
filed.

Wth respect to granted claim1l, claim1l includes the
additional limting feature that the area of the
intervening menbrane is at |east twice the area of the
filter.

Therefore, the anendnents do not result in an extension
of the protection conferred.

The appel |l ant argued that the introduction of the
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feature that "the area of the intervening nenbrane is
at least twice the area of the filter" infringes
Article 123(2) EPC

However, the relevant feature is literally disclosed in
original claim116, and therefore its inclusion in
claiml is not contrary to Article 123(2) EPC.

It follows that none of the amendnents give rise to
obj ections under Article 123 (2) and (3) EPC

Clarity (Article 84 EPQ

Claim1l clearly defines the matter for which protection
i s sought and therefore neets the requirenents of
Article 84 EPC.

The appel | ant questioned clarity of claim1 on the
basis of the "open end" character of the feature: "the
area of the intervening nenbrane is at |east tw ce the
area of the filter™".

The Board has already treated this question inits
annex to the sumons to oral proceedings. The appel | ant
has not supplied further argunents concerning this
poi nt ..

The open-end formul ation of the mentioned feature is
not objectionable under Article 84, since it is clear
that there is alimtation for the maxi num area of the
i nterveni ng nenbrane, nanely the area of the bag
itself.

Novel ty
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Novel ty of the subject-matter in accordance with
claiml follows fromthe fact that none of the cited
docunents discloses a bag for receiving discharge from
t he human body having an interveni ng nmenbrane
conprising a gas-perneabl e sheet of m croporous

pol yt etraf | uor oet hyl ene havi ng pore sizes between

0.1 mcron and 6 m crons.

Novel ty was not in fact disputed.

| nventive step

D1 undisputedly represents the closest prior art, in
accordance with the preanble of claim11. Using the
wordi ng of claim1, D1 discloses a bag for receiving
di scharge fromthe human body conprising: front and
rear walls (11,12) fornmed of polymer material, said
wal | s havi ng edges seal ed together, said rear wall
having a stomal aperture (14); an intervening nmenbrane
(20) located between the front and rear walls of the
bag di sposed between said stonmal aperture (14) and a
filter and gas venting opening (17), said intervening
menbrane (40) conprising a gas-perneable, liquid

i nper neabl e sheet (24b); and a filter (21) attached to
one of the walls over said filter and gas venting
opening (17) in the wall through which filter and gas
venting opening gases exit the bag; wherein the

i nt erveni ng menbrane conprises a thernopl astic
film(24a) sealable to said walls, said film being
secured to at | east one surface of the liquid

i nper neabl e, gas perneabl e sheet (24b) of m croporous
pol yt etraf | uor oet hyl ene.

Starting fromthe ostony bag disclosed in D1 the
techni cal problemunderlying the patent in suit can be
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seen in the inprovenent of gas venting when using the
ostony bag under |ess favourable conditions, for
exanpl e when the bag is filled and the patient is |lying
in bed or is sitting in a bent position.

This technical problemis solved by the provision of
the features of claiml and in particular by the

provi sion of the features defined in the characterizing
portion of claim1, that

(1) the m croporous pol ytetrafl uoroethyl ene has pore
si zes between 0.1 micron and 6 m crons,

(i) t he interveni ng menbrane has a gas flow rate of
at least 100 cubic centinmetres per square
centinetre per mnute at at |east 579 Pascal s
(6 centinetres of water pressure), and

(iii) the area of the intervening menbrane is at |east
twice the area of the filter

The Board agrees with the appellant's opinion that in
view of the specific reference to a CGore-tex nenbrane
in D1 (page 3, line 126) the skilled person would turn
to docunent D6, relating to Gore-tex nenbrane products,
in order to select a suitable Gore-tex material from

t hose avail able on the market for the bag construction
di sclosed in DL. Selecting Gore-tex |am nates having a
pore size of 1, 3 or 5 mcrons fromthe seven pore
sizes disclosed in D6 (0.02, 0.2, 0.45 1, 3, 5 and
10 to 15 mcrons) would then be obvi ous because of the
suggestion in D1 to use |lam nates (page 2, line 117)
and because the required gas flow shoul d be higher than
t he maxi num gas flow through the filter elenent, ie

hi gher than ca. 15 to 45 cubic centinetres of air per
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square centinetre per mnute at 6 centinetres of water
pressure (these val ues have been cal cul ated by the
appel  ant and, as was agreed upon by the respondent,
correspond to the values of 100 cc per square inch

at 124 mm of water pressure in 10 to 30 seconds

di scl osed on page 3, lines 58 to 66 of D1).

Since it was not contested by the respondent that Core-
tex | am nates having pore size of 1, 3 and 5 mcrons
woul d provide a gas flow rate of at |east 100 cubic
centinetres per square centinmetre per mnute at at

| east 6 centinmetres of water pressure (see |lower table
on page 5 of D6), and the Board has no reason to doubt
the appellant's calculations, it conmes to the
conclusion that the inclusion of above nentioned
features (i) and (ii) in the filter element of the bag
of D1 nerely follows fromthe application of teachings
found in D1 using the disclosure of D6 for determ ning
the properties of the materials nentioned in DI1.

5.5 Therefore, the question arises whether the inclusion of
above nentioned feature (iii) also follows in an
obvi ous manner fromthe cited prior art.

D1 deals with the technical problens involved when

desi gning an ostony pouch (see D1, page 1

lines 34 to 53), and solves it essentially by the
provision of a filter assenbly having a breathabl e but
wat er-repellent intervening nenbrane (rear or inside
panel ) that protects the porous filter pad from
becom ng deactivated by liquid within the bag, the non-
adherent and water-repellant character of the materi al
fromwhich the intervening nenbrane is nmade preventing
solid and liquid materials within the bag from bl ocki ng
the flow of gases through the filter pad (page 1

0367.D Y A
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lines 90 to 99; page 4, lines 72 to 80; claim1l).

Hence, the skilled person would consider that the
solution to one of the issues involved, ie the clogging
probl em proposed by D1 consists in the selection of a
mat eri al having a non-adherent character, in particular
a Core-tex material which is resistant to soiling and
adherence of particulate matter (page 4, lines 73

to 80), so that during normal use a self-cleaning
effect is obtained. The Board therefore agrees with the
respondent that D1 is silent about a clogging problem
due to the situation in which part of the content of

t he pouch obstructs the nenbrane for a | onger period of
time such as occurs in the conditions referred to under
poi nt 5.2 above.

Furthernore, D1 teaches that the resistance to the
passage of gas presented by the intervening nmenbrane
(rear panel) nust be less than the resistance presented
by the filter pad itself (page 3, lines 92 to 99;
claim25). The skilled person having selected a Core-
tex | am nate having pore size of 1, 3 or 5 mcrons
anong those known from D6 (see point 5.4 above) woul d
however know (because disclosed by D6 - see |ower table
on page 5) that such |lam nates provide a gas flow rate
of nore than 100 cubic centinetres per square
centinetre per mnute at at least 6 centinetres of

wat er pressure. Since D1 specifically discloses that
the filter should allow the passage of ca. 15 to 45
cubic centinmetres of air per square centinetre per
mnute at 6 centinmetres of water pressure

(see point 5.4 above), the skilled person would notice
that the Gore-tex | am nates selected from D6 al ready
present |ess resistance than the filter pad in the
proposed unit construction of filter pad and protecting
| am nat e.
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In view of the above, the skilled person would have no
reason to consider the provision of an intervening
menbrane havi ng an area being substantially |arger than
the area of the filter

In this respect, the teaching of DL to provide a
preassenbled filter assenbly in which the filter

pad (21) is sandw ched between the front panel (23) and
the interveni ng nmenbrane (panel 24; see page 4,

lines 81 to 107) would rather |lead the skilled person
towards the provision of an intervening nmenbrane havi ng
an area corresponding roughly to the area of the filter
pad with sone extra area around the filter pad
sufficient to form with the front panel, an envel ope
encl osing conpletely the filter pad as shown in

figure 7 of DL.

The appel |l ant argued that once the selection of a
material to be used for the nenbrane was made, the only
remai ni ng paraneter that could still be adjusted in
order to provide the necessary difference in the gas
permeability between the nenbrane and the filter, and
in order to avoid the clogging problem was the area of
the nenbrane. This led to a one-way-street situation
whi ch automatically led the skilled person to the

cl ai med subject-matter

However, starting fromthe prior art assenbly of D1,

t he skilled person would have no reason to carry out
any such adjustnments as the necessary difference in the
gas perneability between the nenbrane and the filter is
al ready exceeded if CGore-tex |am nates having pore size
of either 1, 3 or 5 mcrons are selected fromD6, as
expl ai ned above (point 5.5).
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Furthernore, even if the skilled person would notice
that the arrangenment shown in D1 is still subject to

cl oggi ng of the nenbrane when in use, despite the
selection of a Gore-tex material in accordance with D6,
he woul d not necessarily cone to the conclusion that
the only paraneter that can still be adjusted is the
area of the intervening nmenbrane relative to the area
of the filter. Indeed, the skilled person may for

i nstance take into consideration enlarging the area of
the whole filter assenbly shown in Figure 7 of D1
(thereby increasing both the area of the intervening
menbrane and that of the filter), or may | ook for other
materials or alternative constructions of the bag.

In this respect it is noted that D1 specifically
enphasi zes the advantages of a filter assenbly in which
aliquid barrier layer is secured to one of the faces
of the filter pad over substantially the entire extent
of such a face (see claim1 of Dl1), it being "easier to
manuf acture and fabricate" (page 1, lines 48 to 53) and
adapted to be "secured within any of a variety of
col l ection appliances" (page 4, lines 100 to 103). On
the basis of this disclosure, the skilled person would
consi der that any nodifications of the particul ar
construction of the filter assenbly disclosed in D1
woul d probably conprom se the nentioned advant ages and
woul d therefore be hesitant to adopt a different

desi gn.

The appellant also argued that the feature that the
area of the intervening nenbrane is at |east tw ce the
area of the filter is merely aggregative and has to be
considered as an isolated additional feature w thout
any inventive nerit.
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The Board cannot follow this view The |arger area of

t he menbrane, pore size and gas flow rate (per unit of
area and per unit of tinme) clearly are functionally

i nt erdependent to nmaintain adequate gas fl ow under al

conditions, ie also if sone bl ockage occurs (see

page 7, lines 41 to 45 of the patent) during an

ext ended period of tine.

5.8 The remai ning available prior art is silent about any
rel ati onship between the cl oggi ng problem and the area

of the interveni ng nmenbrane.

5.9 Therefore, the subject-matter of claiml is found to
i nvol ve an inventive step.

6. Dependent clains 2 to 7 define preferred enbodi nents of

the bag of claiml. Thus their subject-matter also is
found novel and involving an inventive step.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
foll owi ng docunents:

Cl ai ns: 1 as filed during the oral proceedings;

2 to 7 as attached to the decision under
appeal ;

0367.D Y A
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colums 1 to 8 as attached to the
deci si on under appeal;

insertion page 2 as filed during the
oral proceedings;

Figures 1 to 7 as attached to the

deci si on under appeal .

The Chai r nan

P. Alting van Ceusau



