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Summary of Facts and Submn ssions

Thi s appeal is against the decision of the exam ning
di vi sion dated 22 February 1999 to refuse European
patent application No. 92 925 231.0

There were three grounds of refusal, two of which
concerned anmendnents to the description, and the third
was that, having regard to docunent D2 (WO A-90 13260),
the subject-matter of independent claim1l | acked

novel ty.

The exam ni ng division argued that the description had
not been anended satisfactorily to neet objections

rai sed under Article 84 and Rule 34(1)(b) EPC, and
docunent D2 disclosed all the features of claim1l of
the application, including a phased array ultrasonic
transducer, so that the subject-matter of this claim

| acked novelty.

1. On 22 April 1999 the appellant (applicant) | odged an
appeal agai nst the decision and paid the prescribed fee
at the sane tinme. On 22 June 1999 a statenent of
grounds of appeal was fil ed.

L1l The appel | ant requests that the decision under appea
be set aside and that a patent be granted on the basis

of the follow ng docunents:

- Clains 1 to 7 filed with the letter dated 6 My
1998.

- Description pages 5, 6, and 11 to 21 as originally
filed.
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- Description pages 2, 2b and 7 to 10 filed with the
| etter dated 19 August 1996.

- Description pages 1 and 2a filed with the letter
dated 23 May 1997.

- Description pages 3 and 4 filed with the letter
dated 6 May 1998.

- Drawi ng sheets 1/6 to 6/6 as originally filed.

| ndependent claim1 of this request reads as foll ows:

1. "A catheter apparatus, conprising: an el ongated body
(22) having proximal and distal ends (24, 26); a phased
array ultrasonic transducer (30) nmounted proximate the
di stal end (26) of the elongated body (22) to transmt
ul trasound and receive resultant echoes so as to
provide a field of vieww thin which features can be

i maged; a port (40) being directed such that the port
is capable of delivering a device into the field of
view, and an electrical conductor for electrically
connecting the transducer to control circuitry of the
cat heter.".

Clains 2 to 7 are dependent on claiml.

Wth respect to novelty of the subject-nmatter of
claim1 the appellant argues as foll ows:

Docunent D2 enphasi sed that a conbination of fibre
optics and ultrasonic nmeans in a single instrunment was
provi ded for the purpose of enabling direct
visualisation via the fibre optics and determ nati on of
bl ood flow velocity and direction via the ultrasonic
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nmeans. The latter were not used to visualise down the
t ube.

Nowhere di d docunent D2 di scl ose or teach a catheter
appar atus havi ng a phased array ultrasonic transducer
to provide a field of vieww thin which features could
be i maged. The ultrasonic nonitoring neans of docunent
D2 did not provide direct visualisation, it was the
fibre optic neans that provided the visualisation.

The reference on page 12 of docunent D2 to obtaining a
t wo- di mensi onal inmage was m sl eading and, in the
context, could only be interpreted as being a reference
to obtaining a two-dinensional inmage of the blood flow
vel ocity and direction.

Docunment D2 di scl osed an enbodinent in which a fibre
optical bundle was connected to a video coupler to
produce an inmage on a video nonitor. |If the ultrasound
means di d i ndeed provide an inmage of the field of view,
there would be no need of such a video nonitor.

Docunment D2 taught away fromthe use of a phased array
ul trasoni c transducer which provided an image in a
field of viewin that it stated that the invention of
D2 was the conbi nati on of ultrasound operations with
fibre optic direct visualisation in a single

I nstrunent.

Reasons for the Decision

1
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Docunent D2, with reference to Figure 6 thereof,

descri bes a catheter apparatus conprising an el ongated
body havi ng proxi mal and distal ends 14, 16; a phased
array ultrasonic transducer 26 (see point 3.1 bel ow
nmount ed proxinmate the distal end 16 of the el ongated
body to transmt ultrasound and receive resultant
echoes so as to provide a field of view w thin which
features can be inaged (see point 3.1 below); a port
bei ng directed such that the port is capabl e of
delivering a device into the field of view (see point 4
bel ow); and an el ectrical conductor for electrically
connecting the transducer to control circuitry of the
cat heter (page 14, lines 9 to 13).

Ther ef ore, docunent D2 di scl oses the conbi nati on of al
the features of claim1l such that the catheter
apparatus defined in the claimlacks novelty.

The appel lant's argunents regardi ng the discl osure of
docunent D2, in point V of the Summary of Facts, have
not inpressed the Board for the follow ng reasons:

The passages of the description of docunent D2 on

page 12, line 9 to page 13, line 29 provide a clear and
unanbi guous teachi ng of the use of a phased array
ultrasoni c transducer nounted proximate the distal end
of the catheter to provide an inage of the area

adj acent the catheter tip. The paragraph |inking

pages 11 and 12 descri bes the apparatus in its sinplest
form and conprises a fibre optic viewer and a

pi ezoel ectric crystal for determ ning Doppler shifts.
An al ternative version, however, described in the

par agr aph comencing at line 9 on page 12, describes
the use of a piezoelectric crystal for B-nbde inaging,
which is a well known ultrasonic imagi ng operation.
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I n anot her enbodi nent (see the paragraph |inking

pages 12 and 13) focussing and steering of the beamfor
imaging is performed by a commercially avail abl e phased
array ultrasonic transducer, and in yet a further
refinement a col oured blood flow representation is
superi nposed on a gray scal e B-node i mage of the bl ood
vessel (page 13, lines 13 to 16). This is an explicit
mention of imaging the internal vascul ar structure by
the ultrasoni c neans.

These features are also provided in the specific
enbodi nent described with respect to Figure 6, as
descri bed on pages 18 and 19.

Wi | e docunent D2 m ght enphasise the inportance of the
conmbi nation of fibre optics and ultrasonic neans in a
single instrunent for the purpose of enabling direct
visualisation via the fibre optics and determ nati on of
bl ood flow velocity and direction via the ultrasonic
nmeans, this does not preclude the inclusion of further
means in the conbination as further refinenents. In
particular the addition of ultrasonic inmagi ng neans is
not precluded fromthe conbi nation.

The optical fibres are used to place the catheter at
the correct anatomcal site (page 7, lines 18 to 21),
whereas the ultrasonic neans are used to inmge
structures outside the vascular system as in the
present application (see the application page 15,
lines 9 to 16 ). Thus, the provision of ultrasonic
nmeans for imaging in docunent D2 as well as fibre
optics is not a redundant measure. Nor does it
contradict the statenent in this docunent that the
fibre optics are used to provide direct visualisation,
or the statenent that the essence of the invention of
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docunent D2 is the a conbination of fibre optics and
ultrasonic neans in a single instrunent.

2.2 Concerning the feature that the port of the catheter of
docunent D2 is capable of delivering a device into the
field of view, there are references in this docunent to
the passage of an electrically conducting wire or a
| aser beam for cauterisation, on page 14, lines 20 to
27, and clains 11 and 12, for exanple. These may be
consi dered as "devices" in the sense of claim1l of the
application, which covers the sane devices, see page 14
of the application, under the section "lIntervention”

2.3 For the above reasons the subject-matter of claim1 of
the application is anticipated by docunent D2 and the
cl ai m does not neet the novelty requirenents of
Article 52(1) EPC.

3. In view of this finding the Board does not propose to
rule on the other grounds of refusal.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

V. Conmmar e W D. Wi ld
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