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Summary of Facts and Subm ssi ons

3138.D

The appeal is fromthe interlocutory decision of the
Qpposi tion Division announced on 23 March 1999 and
posted on 20 May 1999 nmi nt ai ni ng Eur opean Pat ent

No. 0 613 360 in anmended form

In its decision the OQpposition Division considered that
the subject-matter of clains 1 and 6 of the main
request filed at the oral proceedings held on 23 March
1999 net the requirenents of the EPC

The foll ow ng docunents fromthe opposition proceedi ngs
are relevant for the present appeal proceedi ngs:

D2: "An automated manufacturing process for non-woven
garnments", Proceedi ngs Nonwovens Conference 1988

D9: US-A-4 610 681.

Agai nst this decision an appeal was filed by the
opponent by fax on 29 July 1999, with paynent of the
appeal fee on that day. The statenment of grounds of
appeal followed by fax dated 30 Septenber 1999.

In preparation of oral proceedings the Board, pursuant
to Article 11(2) of the Rules of Procedure of the
Boards of Appeal, sent a comrunication to the parties
setting out its prelimnary opinion on the case. In
response the patentee-respondent deleted claim6 of the
set of clains upheld by the Opposition Division.

Oral proceedings were held on 24 COctober 2002. The
opponent - appel | ant requested setting aside the decision
of the Qpposition Division and revocation of the
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pat ent .

The pat ent ee-respondent requested setting aside the
deci si on under appeal and mai ntenance of the patent in
amended form based on clains 1 to 3 and pages 2 to 15
of the description as filed in the oral proceedings
before the Board and Figures 1 to 11 as granted.

Claim1 of this request reads as foll ows:

"A nmet hod of making a di sposable garnent which is a
training pant or incontinence garnent and which has
separ abl e seans, the method conprising the steps of:

(a) providing a chassis (14) conprising a front
portion (56) having |ongitudinal side regions (88)
made of polyneric material, elasticated side
panels (71), and an el asticated wai stband (34), a
rear portion (58) opposed to said front portion,
havi ng | ongi tudi nal side regions (88), nmade of a
polyneric material having a simlar nelting point
as said polyneric material of said |ongitudinal
side regions of said front portion, elasticated
side panels (72); and an el asticated wai st band
(34), and a crotch portion (57) between said front
portion (56) and said rear portion (59);

(b) superposing said | ongitudinal side regions (88) of
said front portion with said |ongitudinal side
regions of said rear portion to forma first
seam ng area (40) and a second seam ng area (40);
characterised in

(c) sinultaneously sealing and cutting a portion of
said first seaming area by inputting ultrasonic
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energy to said first seamng area sufficient to
cause the polyneric material of said first seam ng
area to flow and thin away to sever the polyneric
material in a first area (658) while

si mul t aneously bonding the polynmeric material in a
mar gi nal area (660) adjacent said first area to
forma first flangel ess seamwhich is a mass of
fused polyneric material, which extends fromthe
di sposabl e garment 0.79 mm (1/32 of an inch) or

| ess and fornms a first |eg-opening; and

(d) sinultaneously sealing and cutting a portion of
sai d second seam ng area by inputting ultrasonic
energy to said second seanming area sufficient to
cause the polyneric material of said second
seaming area to flow and thin away to sever the
polynmeric material in a first area (658) while
si mul t aneously bonding the polynmeric material in a
mar gi nal area (660) adjacent said first area to
forma second fl angel ess seam which is a mass of
fused polyneric material which extends fromthe
di sposabl e garnent 0.79 mm (1/32 of an inch) or
| ess and fornms a second | eg-opening, and a wai st -
openi ng substantially encircled by said front
wai st band and said rear wai stband, said second | eg
openi ng being separated fromsaid first |eg
opening by said crotch portion.™

The argunents of the opponent-appellant can be
summari sed as foll ows:

Novel ty was not at stake, only inventive step in
respect of the conbination of the teachings of D9
and D2. D9 was considered to constitute the cl osest
prior art, fromwhich the method of claiml
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di stinguished itself by the provision of:

- el asti cated side panels

- inputting ultrasonic energy to the seam ng areas
such that the seans are a mass of fused polyneric
materi al which extends fromthe di sposabl e garnent
0.79 mm or |ess.

The first feature had nothing to do with the second
feature and was well known in the prior art.

The net hod according to D9 provided a seamwith a
plurality of sealing lines, resulting in a seam which
the skilled person inmedi ately recogni sed as being in
need of inprovenment as regards the required

di screetness of the garnent. D2 relating to the sane
technical field provided the skilled person with the
information that with a single sealing line, at the
same time resulting in severing off the remainder of
the seaming material, a nore discreet and nevert hel ess
strong seam coul d be achi eved. The neasure of the seam
width of 0.79 mmwas a nere desideratum and would be
achi eved anyway by the single pass sealing and severing
nmet hod of D2.

The patentee-respondent submitted the foll ow ng
count er - ar gunent s:

There was no incentive for the skilled person to do
away with the plurality of seami ng lines as taught

by D9, because these were already found to be
sufficiently discreet as well as necessary for
achieving the required strength of the seam of the
training pant, which was a product different fromthose
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described in D2. D9 al so provided a counter-indication
to severing off the remainder of the seam materi al
because it specifically preferred the wider seamwth
the plurality of seamng Iines. D2 was not concerned
with the width of the seamas the garnents were turned
inside out, nor with the way the garnents | ooked.

Reasons for the Decision

1

3138.D

The appeal is adm ssible.

Amendnents (Article 123 EPC)

Claim1 as nmaintained in amended form by the Opposition
Division did not raise objections pursuant to

Article 123 EPC fromthe opponent nor the Opposition

Di vision. The Board sees no reason to be of a different
opi ni on.

Present claim 1l has been further anended in that the

| ongi tudi nal side regions are now "made of polyneric
material"” instead of "conprise a polynmeric material”
that the sealing and cutting of the seamis now done
specifically by ultrasonic energy only and that the

fl angel ess seans are a nass of fused polyneric materi al
i nstead of "conprise a mass of fused polyneric
mat eri al ".

These anmendnents can be unanbi guously derived fromthe
original application docunents, page 8, |ast paragraph,
page 37, second paragraph; page 34, |ast paragraph to
page 36, |ast paragraph; page 34, second paragraph.
They further Iimt the subject-matter of claim1l as
granted, thus the requirenents of Article 123(2)
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and (3) EPC are net.

The amendnents to the description are necessary to
bring it intoline with claiml as anended and are al so
not obj ectionable pursuant to Article 123 EPC.

Novelty (Article 54 EPC)

Novel ty of the subject-matter of claim 1l has not been
an issue in the opposition - or the appeal proceedings.

| nventive step (Article 56 EPC)

The parties agree that D9 constitutes the closest prior
art for discussing inventive step of the subject-nmatter
of claim1l. The Board has no reason to see this
differently: D9 is in particular concerned with the
question of discreetness and strength of the side seans
of training pants, as also is the case for the patent
in suit.

According to the nethod of making a di sposabl e garnent
as disclosed in D9 the seans in the |ongitudinal side
regions of the garnent involve a plurality of parallel
sealing lines. This is done to provide a discreet,
strong, easy to form non-|eaking side seam (colum 2,
lines 33 to 35 and colum 6, lines 25 to 35).

The di sposable garment resulting fromthis nethod has a
side seamwith a wdth of between about 1/16 and 3/ 16
of an inch.

When starting fromthe nethod disclosed in D9 as
cl osest prior art the main object of the invention in
the patent in suit is to provide a less irritating and
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even nore discreet seamwhile maintaining the strength
as well as the separability of the seam (see patent,
page 3, lines 22 to 27).

The subject-matter of claiml differs fromthe nethod
disclosed in D9 by its characterising features, being:
si mul t aneously sealing and cutting the polyneric

mat eri al of the seam ng areas such that this material
flows and thins away so as to sever off the material in
a first area while at the same tinme the polyneric
material in a marginal area i medi ately adjacent the
first area is bonded to forma seamwhich is a mass of
fused polyneric material which extends fromthe

di sposabl e garnent 0.79 mm or |ess.

This provides for a seamwhich is | ess conspi cuous and
less irritating than the one resulting fromthe nethod
di scl osed in D9.

In view of the discussion below, there is no need to
di scuss the other feature (el asticated side panels)

di stingui shing the subject-nmatter of claiml fromthe
nmet hod in D9.

In the nmethod as disclosed in D2 the ultrasonic seamner
bonds together the two fabric portions of the product
and in doing so sinultaneously cuts off the remnaining
fabric. The nethod produces "guaranteed seans that w ||
not conme undone". The products are anong ot hers

descri bed as undergarnents, health care products and
surgi cal gowns

According to the appell ant-opponent it was evident from
the intended use of these products as well as the
met hod in which seam ng and cutting were perforned at
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the sane time as disclosed in D2 that the seans thus
produced al so had the small width as clainmed, so as to
provi de the discreetness such garnents inplied. The
skill ed person would recognise that D2 provided the
solution for solving the problemof the w de seam
resulting fromnethod disclosed in D9.

4.4 It is the board' s established case |aw in assessing
inventive step that the question is not whether the
skill ed person could have carried out the invention,
but whet her he woul d have done so in the hope of
sol ving the underlying technical problem (see Case Law
of the Boards of Appeal, fourth edition 2001,

Chapter 1.D.6.1).

In view of the indications in D9 that in a training
pant at |east two sealing lines are necessary to

achi eve a strong non-|eaking seam which at the same
time is discreet, the Board considers that the skilled
person woul d not have contenpl ated reduci ng the nunber
of sealing lines to one (such as suggested in D2)
because that goes against the teaching of D9. Even
though it is said that the seans do not become undone,
there is no indication to be found in D2 that the
single sealing line used for the seam of the disposable
garnment is strong enough for practical use as side seam
in training pants, in which the forces occurring during
use are such that a heavier strain is inposed on the
seam as opposed to the garnments di scussed in D2.
Furthernore, the Board considers that this reference to
t he seans becom ng undone is related to what happens
during production and handling of the garnents rather

t han what happens to the garnent when put under strain.

4.5 Furthernore, it is also not derivable from D2 that the

3138.D Y A
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singl e seam thus produced extends at the nost 0.79 nm
fromthe garnment. In fact no indications are given in
D2 about the actual width of the seam It was only by
reference to the intended use as garnents and the fact
that seami ng and cutting was done in one traverse that
t he appel | ant - opponent deduced that the seam w dth
would fall in the range clained. However, there is no
basis to be found in D2 for that interpretation, in
particular since it is not clear whether the garnents
are worn as produced (wth the seans on the outside) or
turned inside out. Further, for the intended use as

di sposabl e garnents |ike surgical gowns, clean room
apparel, protective clothing, etc. it is not derivable
fromD2 that it is indispensable that the seans shoul d
have the small w dth as cl ai ned.

Thus the Board concludes that the subject-matter of
claiml does not follow in an obvi ous manner fromthe
rel evant prior art and therefore involves inventive
step (Article 56 EPC).

The subject-matter of dependent clains 2 and 3 is for
preferred ways of carrying out the nmethod of claiml
(Rule 29(3) EPC), thus also fulfils the requirenents as
to novelty and inventive step.

The patent can thus be maintained in the amended form
as requested by the patentee-respondent (Article 102(3)
EPC) .
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent with the foll ow ng
docunent s:
claims 1 to 3 and description pages 2 to 15 as filed
during the oral proceedi ngs before the Board and
Figures 1 to 11 as granted.

The Registrar: The Chai r man:

M Patin P. Alting van Ceusau
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