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Summary of Facts and Submn ssions

1779.D

Eur opean Patent No. 0 452 727, granted on application
No. 91 105 036.7, was revoked by the Opposition

Di vi si on by decision posted on 26 April 1999. It based
the revocation on the finding that claim1l of the

pat ent as anended according to a main or one of three
auxiliary requests |acked inventive step over the

di scl osure:

D1: EP-A-0 333 212.

The Appel lant (Patentee) both filed a notice of appea
agai nst this decision and paid the appeal fee on 5 July
1999. On 6 Septenber 1999 the grounds of appeal were
filed, with sets of clains according to a main and two
auxiliary requests, which differed fromthe clains
formng the basis of the requests underlying the
deci si on under appeal .

In an annex to the sumnmons to oral proceedi ngs pursuant
to Article 11(2) of the Rules of Procedure of the
Boards of Appeal the Board expressed the opinion that
claim1l according to the main request appeared in
principle to fulfil the requirenents of novelty,

i nventive step and Article 123 EPC. However, the two-
part form (Rule 29(1) EPC) appeared to be nore
appropriate for properly distinguishing the claims
subject-matter from D1.

Wth letter of 7 May 2002 the Appellant filed amended
sets of clains for his requests, followed by a letter
of 3 June 2002 wth nodified clains 23 for the main and
the first auxiliary request. Wth letter of 6 June 2002
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t he Respondent suggested nodifications to the
description to take account of the nodified clains of
the main request, so that oral proceedi ngs woul d not be
necessary.

Wth letter of 10 June 2002 the Appellant filed an
anended descri ption taking account of these suggestions
and withdrew its request for oral proceedi ngs on
condition that the Board mai ntai ned the patent in that
form Wth letter of 14 June 2002 the Respondent | oi ned
the Appellant in wthdrawi ng the request for ora
proceedi ngs on that sane condition.

In a comruni cation sent to the parties by fax on

20 June 2002 the Board suggested further anmendnents in
order to conply with the requirenents of the EPC and
informed the parties that the oral proceedi ngs could be
cancelled only if both parties agreed to these
amendnent s.

Wth faxes dated 21 June 2002 both the Appellant and
t he Respondent agreed to the suggested procedure.
Ther eupon the Board cancelled the oral proceedings

The Appel |l ant requested cancell ation of the decision
under appeal and mai ntenance of the patent in the form
as proposed by the Board in its conmmuni cati on of

20 June 2002.

The Respondent requested di sm ssal of the appeal, but
if the appeal were to be allowed, it should be all owed
solely on the basis of the anendnents proposed by the
Board of Appeal in its comunication of 20 June 2002.
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Claim1l of the patent according to the request of the
Appel | ant reads:

"A lam nate material having stretchability and
recovery, conprising a first web (1) of a nmaterial

sel ected fromthe group consisting of a woven materi al,
a knit material and a scrimmaterial, joined to a
nonwoven el astoneric web (2) of fibers; the |am nate
material being free of an elastoneric film said first
web being substantially flat when the nonwoven web is
unstretched, the nonwoven el astoneric web being a
bonded nonwoven el astoneric web and providi ng recovery
to the | am nate,

said fibers being nade froma material selected from
the group consisting of elastoneric urethane polyner; a
copol yner of ethylene and at | east one vinyl nononer;

bl ock copol yners having two bl ocks, which alternate
with each other; and A-B-A bl ock copol yners where a
and A' may be the sane or different end bl ocks and each
is a thernoplastic polynmer which contains a styrenic
noi ety, and B is an el astoneric polyner m dbl ock,

characterised in that the bonding between said webs
consi sts of adhesive bonding between the first web (1)
and the bonded nonwoven el astoneric web (2)."

| ndependent cl aim 23 reads:

"A process for formng a lamnate nmaterial according to
one of the preceding clains, having stretch and
recovery, and having a flat surface when the | am nate
IS in the unstretched state, the | am nate materi al
being free of an elastoneric film conprising the steps
of :
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providing a first web of a material selected fromthe
group consisting of a knit material, a woven materi al
and a scrimmaterial, proximate to a bonded nonwoven

el astoneric web of neltblown fibers; and

joining the first web to the bonded nonwoven

el astonmeric web of neltblow fibers such that, when the
joined first web and bonded nonwoven el astoneric web of
mel tbl own fibers are not stretched, the first web is
substantially flat, the joining being perforned wthout
an elastonmeric filmsuch that the lam nate material is
free of an elastoneric film said fibers being forned
froma material selected fromthe group consisting of

el astoneri c urethane polyner; a copol yner of ethylene
and at | east one vinyl nononer; block copol yners having
two bl ocks, which alternate with each other; and A-B-A
bl ock copol yners, where A and A' may be the sane or
different end bl ocks and each is a thernoplastic

pol ynmer which contains a styrenic noiety, and Bis an
el astoneri c pol ynmer m dbl ock,

characterised in that the joining of said webs consists
of adhesi ve bondi ng between the first web and the
bonded nonwoven el astoneric web, whereby the adhesive
bondi ng bonds the first web to the bonded nonwoven

el astoneric web in the joining step.”

| ndependent cl aim 33 reads:

"Use of the lam nate material of one of clains 1 to 15
or formed according to one of clains 23 to 32 as a
fitted pad, preferably a mattress or table pad, as a
mat eri al of uphol stery as a slip cover, as a cover for
a wall or partition panel, or as wearing apparel."



VI .

VII.

1779.D

- 5 - T 0714/99

In the decision under appeal the Opposition Division
argued that Dl disclosed, apart fromthe hydraulic
bondi ng net hod, ot her possible and non-preferred

al ternative bondi ng steps such as needl e punchi ng,
chem cal bonding and thermal bonding. As the patent in
suit itself stated that any neans of bonding known to
the skilled person could be used for carrying out the
i nvention, the skilled person starting from Dl woul d
use any bonding nethod hinted at by D1 for obtaining a
| am nate and woul d thus automatically arrive at the

cl ai med invention without the exercise of inventive
skills.

The Appel | ant argued against this reasoning essentially
as follows:

The hydraulic entangling and intertw ning of the fibers
of the two webs was an essential feature of the

| am nate material disclosed in D1. The further bonding
techni ques |i ke adhesi ve bondi ng disclosed in D1

rel ated exclusively to the possibility of secondary
bondi ng and not as a possible replacenent of the
primary hydraulic bonding. Further, for hydraulic
bondi ng | oose fibers were essential. Wth the present
limtation to adhesi ve bonding as the sol e neans of
bondi ng of the webs and to the use of a bonded nonwoven
web, which thus had no | oose fibers, sufficient

di stinction was achieved in respect of DIL. It was not
obvious to include these features in a | am nate
material as known from DL.

The Respondent did not argue in substance in appeal,
but relied upon the issues pleaded by the Cpponent in
t he opposition proceedi ngs and upon the reasons given
by the Opposition D vision.
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Reasons for the Decision

1

2.1

2.2

2.3

1779.D

The appeal is adm ssible.

Amendnents (Article 123(2) and (3) EPC)

| ndependent clains 1 and 23 according to the

Appel  ant' s request have been anended in respect of
clainms 1 and 26 as granted in that their subject-nmatter
has been restricted further by the addition of the
follow ng features:

- t he nonwoven el astoneric web used in the | am nate
is a bonded nonwoven el astoneri c web,

- t he bondi ng between this web and the first web
consi sts of adhesive bondi ng.

The first feature has been originally disclosed in the
application docunents as filed, see e.g. page 8, second
par agr aph, the second feature is disclosed on page 14,
lines 15 to 21.

Clains 2, 5, 7 to 10, 12 to 15, 17, 19, 21, 24, 27 to
30, 32 have been anended to be consistent with clains 1
and 23 in respect of the nonwoven el astonmeric web being
a "bonded" web (Article 84 EPC).

The description has been anended such as to reflect the
limtation to the use of a bonded nonwoven el astoneric
web and to the adhesive bondi ng between the first and

t he nonwoven web (Article 84 EPC).
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The draw ngs have been replaced by the properly drafted
formal draw ngs supplied by the Appellant as early as
30 July 1991, but not used by the Exam ning D vision
for the grant of the patent. The content of the

drawi ngs is identical.

Thus there is no objection to be nmade pursuant to
Article 123 EPC agai nst these anendnents.

Novelty (Article 54 EPC)

The subject-matter of clains 1 and 23 differs fromthe
| am nate material disclosed in D1, which is the cl osest
prior art, at least by the feature that the bondi ng

bet ween the el astoneric nonwoven web and the first web
selected fromthe group of a woven, a knitted or a
scrimmaterial consists of adhesive bondi ng.

Due to the use of the wording "consists of adhesive
bonding” in clains 1 and 23 it is specified in these
clains that the bonding between the two webs is

excl usively by adhesi ve bondi ng.

D1 does not disclose adhesive bonding as the sol e neans
of connecting the two webs together. It is concerned

wi th hydraulic bonding, which results in a structurally
different lamnate material, as the fibers of the
nonwoven web are used to entangle with the material of
the first web.

The reference in D1 (page 9, line 6) to other neans of
bonding like thermal, ultrasonic or adhesive bonding
only relates to neans of secondary bonding, i.e. in
addition to hydraulic bonding, to provide added
strength. The further nention of other bonding
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techni ques (page 4, lines 37 to 43) is not specifically
di rected to adhesive bondi ng and concerns the bondi ng
techni ques for which D1 presents hydraulic bonding as
an i nprovenment, thus cannot be seen as an inplicit

di scl osure of alternative exclusive bonding techniques,
fromwhich the skilled person nerely has to choose.

Thus the subject-matter of clainms 1 and 23 is novel.
The sane applies to the subject-matter of claim33, for
the use of the lam nate material of claim1 or of the
material resulting fromthe process of claim23 for a
speci fic purpose.

I nventive step (Article 56 EPC)

The Board concurs with the parties and the decision
under appeal that for the purposes of discussing
i nventive step D1 is the closest prior art.

The two-web |lamnate nmaterial as disclosed in D1 is
achi eved by hydraulically bonding a first web of woven,
knit or scrimmaterial to a nonwoven el astoneric

materi al. For proper bonding the nonwoven nateri al
shoul d have sufficiently | oose fibers, to enable their
entangling with the material of the first web. This
results in a lamnate material which has a | ow abrasion
and puncture resistance and reduced insul ation,
filtration, opacity and fluid repellency properties.
Furthernore, the process of hydraulic bonding
conplicates the production process for the | am nate.

The object of the present invention is to provide such
a lamnate material which is nore abrasive and puncture
resistant, provides barrier properties and which is
produced nore easily, see page 4, line 25, page 5,
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lines 24 to 29.

This object is achieved by the features by which the
subject-matter of clains 1 and 23 are distinguished
over D1, i.e. the use of a bonded nonwoven el astoneric
web material and the exclusive adhesive bondi ng between
the web of knitted, woven or scrimmaterial and the
nonwoven web material .

None of the other disclosures available in these
proceedi ngs di scl oses the use of a bonded nonwoven

el astoneric web material in conbination with a knitted,
woven or scrimmaterial using adhesi ve bondi ng between
the two webs, nor do they give the skilled person a
hint to do so.

The argunent of the Qpposition Division in the decision
under appeal that D1 discloses alternative neans of
bondi ng |i ke adhesi ve bondi ng (page 9, |ine 6) cannot
hold for the reason that this bonding is nmentioned
solely as secondary bonding, in addition to hydraulic
bondi ng, and not as sol e neans of bonding as presently
cl ai med. For the reasons already presented in point 3.2
above the bondi ng net hods ot her than hydraulic bonding
mentioned in D1 (page 4, lines 37 to 43) al so do not
poi nt at excl usive adhesi ve bondi ng.

Thus the subject-matter of independent clains 1 and 23
i nvol ves inventive step as well. The sanme applies to
the subject-matter of claim33, which concerns the use
of the lamnate material of claiml1 or of the materi al
produced according to the process of claim23, for a
choi ce of specific purpose.

The subject-matter of dependent clains 2-22 and 24-32
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concerns preferred enbodi nents of the |am nate nmateri al
according to claiml and the process for formng such a
materi al according to claim?23 (Rule 29(3) EPC), thus
it also fulfils the requirenents of novelty and

i nventive step

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in the formas proposed by
the Board with its communi cati on of 20 June 2002:

descri ption: pages 2 to 12,
cl ai ns: 1 to 33,
dr awi ngs: Figures 1 to 4.
The Regi strar: The Chai r man:
R Schumacher P. Alting van CGeusau

1779.D



