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Summary of Facts and Subm ssi ons
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The appeal is fromthe decision of the opposition

di vi si on revoki ng European patent No. 0 642 476. The
patent was granted in response to European patent
application No. 93 923 712.9 having the international
filing date of 17 May 1993. Granted claim1 has the
fol | owi ng wordi ng:

"1l. A glass fiber binding conposition conprising an

ef fective binding anount of an aqueous conpatible furan
resin and 20.9 to 99 percent by weight water, the total
bei ng 100% by wei ght."

The deci sion under appeal was based on two sets of
amended clains filed on 24 February 1999, as a main
request and an auxiliary request. Caim1l of the main
request reads as foll ows:

"1l. Use of a glass fiber binding conposition conprising
an effective binding anmount of an aqueous conpati bl e
furan resin and 15 to 99 percent by weight water, the
total being 100% by wei ght, for preparing, by spraying
newly fornmed glass fibers with said binding
conposition, a binder-coated glass fiber mat product
having a binder solids content of from1 weight percent
to 25 weight percent relative to the weight of said

bi nder-coated gl ass fiber mat product, and being
conpressible in thickness by a factor of from4 to 12,
t he binder does not fill the interstitial spaces

bet ween gl ass fibers of the glass fiber mat product.”

Caim1l of the auxiliary request differs fromclaiml
of the main request only by the introduction of the
phrase "the glass fiber mat product having a recovery
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of at |least 60% at the end of the claim

In its decision, the opposition division considered
that the clainmed subject-matter | acked an inventive
step over the disclosure of D1/D2 (ie DE-A-31 26 800;
CA 1 200 336 respectively) in conbination with the
common general know edge as illustrated in D18 (Fiber
glass, J. Glbert Mohr, WIliamP. Rowe, pages 22-23),
or over the conbination of D3/D4 (US-A-3 854 998;
GB-A-1 296 716) with D18.

In the statenment of grounds of appeal, the appellant
presented argunents as to why the decision under appeal
was not correct in considering that the clained

subj ect-matter was obvious in view of the disclosure of
D1/ D2 and D18, on the one hand, or D3/D4 and D18 on the
ot her hand.

In reply to the statenment of grounds of appeal, the
respondent expressed doubts about the adm ssibility of
the appeal. He argued in this respect that the

appel lant had nerely reiterated the argunentation

al ready presented during the oral proceedings. He had
not presented any argunents as to why the decision
shoul d be overturned apart fromstating in paragraph
4.1 of the grounds that the statenents of the
opposition division had to be considered as

specul ative. The respondent further countered the
appel l ant's conments concerning the issue of inventive
step. He requested that the appeal be dism ssed and

t hat oral proceedings be held, should the board cone to
anot her conclusion. Wth a letter dated 8 June 2001 the
respondent inforned the board that he wi thdrew from
participation in the appeal.
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In a comuni cation dated 18 July 2002, enclosed with
the summons to oral proceedings, the board inforned the
parties of its provisional opinion that claim1l of the
mai n request did not appear to neet the requirenents of
Article 123(3) EPC as it was extended to the use of a
bi ndi ng conposition having a water content from15 to
99 wt % Doubts were al so expressed as to whet her or not
the feature "the binder does not fill the interstitial
spaces between the glass fibres of the glass fibre mat”
introduced in clains 1, 14 and 28 of the main request
met the requirenents of Article 123(2) EPC.

In a letter dated 15 Oct ober 2002 t he appel | ant
infornmed the board that he withdrew his request for
oral proceedings and would not attend the oral
proceedi ngs. The board cancell ed the oral proceedings
on 25 Cctober 2002.

The appell ant requested in witing that the decision
under appeal be set aside and that the patent be

mai ntained with the clains according to the main
request as filed on 24 February 1999, alternatively
with the clains according to the auxiliary request
filed at the sane date. The respondent withdrew its
participation fromthe appeal on 8 June 2001.

Reasons for the Decision

2691.D

The board is satisfied that the appeal is adm ssible.
The statenent of grounds of appeal contains,
particularly in point 4.1, reasons why the decision
under appeal is not correct, nanely that the content of
the citations D1/D2 was not interpreted correctly by

t he opposition division. It is further explained why
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t he docunents were not interpreted correctly and what
t hese docunents actual ly discl ose.

In a comuni cation dated 18 July 2002, the board
infornmed the parties of its provisional opinion that
claiml1 of the main request did not neet the

requi renents of Article 123(3) EPC. The board pointed
out in this respect that:

"It is questionable whether claim1 of the main request
neets the requirements of Article 123(3) EPC. G anted
claiml is directed to a glass fibre binding
conposition conprising an effective binding anount of
an aqueous conpatible furan resin and 20.9 to 99 w %
wat er. Therefore all conpositions having a water
content of less than 20.9 w % were excl uded. However,
the use as defined in amended claim1l of the main
request enconpasses using a glass fibre binding
conposition with a water content of 15 to 99 w % for
preparing a binder-coated glass fibre mat. Therefore
the water content of this binding conposition may vary
in a broader range than the range stated in granted
claim1. It would appear that the protection conferred
by the patent has been extended to the use of glass
fibre binding conmpositions having water contents from
15 to <20.9 Mt %"

The appel l ant did not present any conments in reply to
this objection, withdrew his request for oral
proceedi ngs and indicated that he would not attend the
oral proceedings. After review of the case and in the
absence of comments fromthe appellant, the board cones
to the conclusion that the anmendnments in claim1l of the
mai n request do not neet the requirenents of

Article 123(3) EPC for the reasons given in the said
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conmuni cati on

4. As already pointed out in the comunication dated
18 July 2002, the sane objection under Article 123(3)
EPC applies likewise to claim1l of the auxiliary

request. Therefore the auxiliary request nust also fai
for the reasons given above.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

U. Bul t mann R Spangenberg
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