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Summary of Facts and Submn ssions

0004.D

Two appeal s have been fil ed agai nst the decision of the
Opposition Division to reject three oppositions against
Eur opean patent 0 460 892.

The patent was granted with two i ndependent clains 1
and 11, and dependant clainms 2 to 10 and 12, the
I ndependent cl ains reading as foll ows:

"1. A systemconprising a controlled apparatus and
control device (4) for controlling said controlled
appar at us;

i) said controlled apparatus conprising:

at | east one variabl e operation device (1),
operating neans (2) for operating said at |east
one vari abl e operati on device, and detector neans
(3) for detecting the operation of said at |east
one vari abl e operation device (1) and for
generating a state signhal representing said
oper ati on;

ii) said control device (4) conprising:

neans for storing a pre-set operation
pattern for said at | east one variabl e operation
device, and for generating a pre-set comand
signal and a pre-set state signal, and feedback
nmeans for detecting the difference between said
pre-set state signal and said state signal and for
generating a feedback signal for nodifying said
pre-set command signal to generate a conmand
signal for controlling said operating neans;
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characterised in that:
the control device has:

anal ysis neans (5) for:

(1) determning a relationship between at | east
one of said command signal and said feedback
signal and at |east one of said state signa
and said difference between said state
signal and said pre-set state signal, when
sai d feedback signal exceeds said
predetermned limt,

(ii) generating a conpensation signal on the
basis of said relationship, and

(tii1) further nodifying said pre-set conmand
signal on the basis of said conpensation
signal . "

"11. A systemconprising a controlled apparatus and
control device (4) for controlling said controlled
appar at us;

i) said controll ed apparatus conpri sing:

at | east one variabl e operation device (1),
operating neans (2) for operating said at |east
one vari abl e operati on device, and detector neans
(3) for detecting the operation of said at |east
one vari abl e operation device (1) and for
generating a state signal representing said
oper ati on;

ii) said control device (4) conpri sing:

means for storing a pre-set operation
pattern for said at | east one variable operation
devi ce, and for generating a pre-set command
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signal and a pre-set state signal, and feedback
nmeans for detecting the difference between said
pre-set state signal and said state signal and for
generating a feedback signal for nodifying said
pre-set command signal to generate a conmand
signal for controlling said operating neans;

characterised in that:

the control device has a anal ysis neans for

anal ysi ng said feedback signal to generate an

eval uation signal and for nodifying said pre-set
command signal and/or said pre-set state signal on
the basis of said evaluation signal."

In its decision the OQpposition D vision found inter
alia that:

the invention was disclosed in the published
Figures 30 to 40 so that the skilled man woul d
know how to carry out the invention;

the subject-matter of clains 1 and 11 was novel
over all cited prior art, as none of the prior art
docunents provi ded any clear disclosure of a
system whi ch generates a pre-set conmand sigha

and a pre-set state signal by a neans which stores
a pre-set operation pattern, nor showed an

anal ysed feedback signal as defined in the present
I nventi on;

that the subject-matter of clainms 1 and 11 was
i nventive over docunent:

El: (O-D1) "Control System Design - An
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i ntroduction to state-space nethods",
Fri edl and, 1986, |SBN 0-07-022441-2.

- docunment E1 showed only replacenent of a first
signal by a second signal which was an estimte of
the first signal: there was no suggestion that
such repl acenent woul d occur for sone val ues but
not for all and such a total replacenent could not
be considered a nodification of the first signa
by any relationship, nor any indication to proceed
in this manner;

- that the subject-matter of clainms 1 and 11 was
i nventive over docunent:

E1l: (Al11-D2) "Digital e Regel systene",
Springer-Verlag 1977, |sermann,
pages 391-394 and 430-431.

- not hi ng i n docunent E11 corresponded to the neans
for storing a pre-set operation pattern which
generated both the pre-set command and the pre-set
signal. The distinct nature of these signals did
not seemto be disclosed in docunent E11. Even a
conbi nation of the two different systens shown in
Fi gures 23.2a and 23.2b would not |lead the skilled
man to the subject-matter of claim1l (or claiml)
since 23.2a referred to a system w t hout a nodel
whereas 23.2b was for a system enpl oying a nodel
The skilled man woul d thus not arrive at the
cl ai med subject-matter which was therefore to be
regarded as new and inventi ve.

| V. Appel lant 1 (Opponent 01) duly filed a notice of appea
and statenent of grounds, requesting that the decision
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under appeal be set aside and

as main request that the patent be revoked in its
entirety, and

as auxiliary request that the matter be remtted to the
Qpposition Division with the order that it check to
what extent the average skilled person with his average
know edge of the art, using the same standard as for
exam nation of novelty and inventive step, could have
derived fromthe application at the tinme of filing an
enbodi nent of each of the seven clainmed objects which
was not in contradiction to other parts of the

descri ption.

An initially made auxiliary request for the appointnent
of oral proceedings was withdrawn by |letter dated
13 July 2000.

V. Appel l ant 2 (Opponent 03) duly filed a notice of appea
and statenent of grounds, requesting that the decision
under appeal be set aside and that the patent be
revoked in its entirety.

An initially made auxiliary request for the appointnent
of oral proceedings was withdrawn by |etter dated
10 Cct ober 2000.

\Y/ The Respondent (Patentee) requested

as main request that the appeal be dism ssed and that
t he patent be nmintained as granted and

as auxiliary requests that the patent be mai ntained on
the basis of one of the auxiliary requests A or B filed

0004.D Y A
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9 Cctober 2000 or Cfiled 10 Cctober 2000.

An auxiliary request for the appointnent of ora
proceedi ngs was al so nmade.

VII. The party as of right (Opponent 02) nmade no requests or
subm ssions during the appeal proceedings.

VI1I. Appellant 1 (Opponent 1) essentially submtted that:

Article 100(b) EPC. Insufficiency

- the patent did not disclose the invention
sufficiently since the independent clains and the
figures of the patent used different term nol ogy,
the content of the patent could not be reproduced
wi t hout inventive skill;

- as stated in decision T 292/85, in particular
point 3.1.5 of the reasons, an invention was only
sufficiently disclosed if the skilled person was
taught one way of carrying it out, noreover, the
same |level of skill had to be applied when
consi dering sufficiency and inventive step, as
stated in T 60/89 (point 3.2.5 of the reasons);

- the patent failed to teach one way of carrying out
the invention, the many all eged enbodi nents nerely
confusing the skilled person;

- It was al so questionabl e whether, in the Iight of
Figure 39, Figure 40 enbodi ed the invention at

all:

Articles 100(a), 54, 56 EPC. Lack of novelty and
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i nventive step

referring only to subm ssions of 28 May 1997 and
27 Novenber 1998 al ready nade during opposition
proceedi ngs, the clains | acked novelty or

i nventive step over docunents E1 and

E2: (A -D2) Nakakita, Wakisaka, Sum da, J. Soc.
Instrum Control Eng. (Japan): "Applications
of know edge engineering in iron and stee
i ndustry”, vol. 29, no. 6, pages 527- 34,
June 1990, Society of Instrum & Contro
Eng., Tokyo, Japan, ESEA4 (in Japanese);

claim 1l | acked inventive step over the follow ng
docunent which had been cited, but not discussed,
duri ng opposition proceedi ngs:

E15: (OP1-3) Proceedings of the 1987 Anmerican
Control Conference, vol. 3, 10 June 1987,
M nneapolis, US, pages 1662-1668; O nedo et
al .. "Design and experinental eval uation of
an automatically reconfigurable controller
for process plants”;

the subject-matter of claim1l differed fromthe
di scl osure of E15 in that the "evaluation signal”
was derived fromthe "command signal" rather than
fromthe "feedback signal"”, as required by
claim1ll, however it would be obvious to nodify
the control systemusing the feedback signa

i nstead of the command signal so that claim1l1l

| acked i nventive step over E15.

Appel l ant 2 (Opponent 03) essentially submtted that:



0004.D

- 8 - T 0581/99

the clains |acked inventive step in view of
docunent E11:

the features set out in the preanbles of clains 1
and 11 were either known or obvious from

Figure 23.1b on page 392 of Ell, read in
conjunction wth the nention on page 391 of the
use of conputers and m croprocessors to inplenent
adaptive controllers.

signals w, y and e in docunent E11 corresponded to
the preset state, state and feedback signals
respectively;

the adaption algorithm A; i n docunent E11 was to be
regarded as analysis neans as defined in claim1l
and 11, the determnation of a relationship when
the feedback signal exceeded a predetermned limt
being a form of "dead-band", these being usual in
the control art, for instance, page 393, lines 19
to 20 of E11 nmentioned an adaptive controller

deci ding on adaption, the term "decision" inplying
that sonme formof predetermned [imt had to be
exceeded before adaption took place, and

i npl enmenting the adaption by adjusting the
controller;

it was inplicit that the feedback al gorithm
received a pre-set conmand signal

the line in Figure 23.1b fromthe adaption
algorithmto the controller represented the
generation of a conpensation signal to nodify a
pre-set command si gnal
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The Patentee essentially submtted that:

Suf fici ency

- clainms usually used broader |anguage than the
description, sone differences in term nol ogy al so
bei ng due to the presence of different signals in
the "learning"” and "ordi nary" nodes of the
I nventi on;

- claim1 could be read onto Figures 30 to 33 and
Figure 40 of the patent and filed a copy of
Figure 40 annotated to illustrate how it
corresponded to the features of the independent
cl ai ns;

- colum 32, lines 28 to 29 explained that Figure 39
is a nodification of the enbodi nent of Figure 32,
hence Figure 39 was not intended to be read
together with Figure 40;

Novelty and inventive step

- guestioned the rel evance of E15, as wth reference
to Figure 1, even if the output of the system
there shown were regarded as a state signal and
the reference signal were regarded as a pre-set
state signal, there was no disclosure of the
di fference being derived between the pre-state
signal and a state signal or of the neans for
storing a pre-set operation pattern (the
"know edge base") affecting the pre-set state
si gnal ;

- docunent E11 did not disclose the pre-set command
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signal required by clainms 1 and 11 and so did not
di scl ose the nodification of a pre-set command
si gnal ;

- nor eover, since the single output of the feedback
al gorithmnodi fied the feedback signal e in E11 it
woul d be illogical to use the sane output to
provide a further nodification;

- regarding the predetermned limt nentioned in
claiml1l, the argunent that the inplenentation of a
dead- band woul d result in feedback being turned
off was insufficient as claim21 however required
that the pre-set command signal always be nodified
by the feedback signal. Only if the feedback
si gnal exceeded the predetermned imt was the
pre-set command signal further nodified on the
basis of the conpensation signal.

The Board issued a sunmons to oral proceedi ngs together
with an annex containing the prelimnary opinion that
the Appellants' argunents did not appear convincing.

In response, the first and third Opponents stated in
|l etters dated 16 August 2000 and 10 Cctober 2000
respectively that they would not attend the ora

pr oceedi ngs.

At the oral proceedings on 10 Novenber 2000, held in
t he absence of all three QOpponents, the Patentee
mai ntai ned its requests (see point V).

Reasons for the Decision

0004.D
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The appeal s are adm ssi bl e.

Request for remttal to Qpposition Division

Appel l ant 1 has nmade an auxiliary request (see point |V
above) that the nmatter be remtted to the Qpposition
Division to check on the extent that the average
skilled person could derive various matters fromthe
application as filed. Insofar as this request rel ates
to a ground of opposition at all, this would appear to
be the ground of Article 100(b) EPC, that the patent
does not disclose the invention in a manner
sufficiently clear and conplete for it to be carried
out by a person skilled in the art. Since the
Qpposition D vision has decided that this ground has
not been nade out, and since it is not alleged that any
substanti al procedural violation was involved, the
Board exercises its discretion under Article 111(1) EPC
to decide on this issue itself, wthout any remttal.

Sufficiency of disclosure

0004.D

The ground of insufficiency nust be nmade out in
relation to the invention defined in the clainms. This
critical issue is not really addressed by Appellant 1's
argunments. It appears to the Board that the skilled
person in the control systemart, which is a well
established art, would already be able to put into
practice the invention as defined by either claim1l or
claim1l, wthout having to refer to the description.
That the description is not a nodel of clarity, and

gi ves nmuch detail relating to matters which are not the
essence of the invention as defined in the clains does
not make out a case of insufficiency. The Board
accepts, as argued by the Respondent, that Figure 40
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(together with Figures 30 to 33) shows an enbodi nent
whi ch can be carried out which illustrates the
invention as clainmed in the independent clainms. This
suffices to reject the ground of insufficiency: that
ot her parts of the description may be difficult to
understand is irrel evant.

or art relied upon by the Appellants

E2

Appel lant 1's statenent of grounds refers to argunents
made during opposition proceedi ngs based on E1 and E2,
as follows: "In bezug auf Neuheit und erfinderische
Tati gkeit gegenuber der E1 und der E2 verweist die

Ei nsprechende auf ihren Einspruchsschriftsatz vom

28. 05.1997 sowi e auf ihren Schriftsatz vom 27.11.1998".

In the decision under appeal, apart fromthe sentence
inits point 3 on novelty stating which features none
of the docunents in the proceedi ngs discl ose, docunent
E2, which is in Japanese (a translation has not been
provided), is not inplicitly or explicitly discussed.
No conpl ai nt has been made that this anmounts to a
procedural violation, but the Board has checked on this
point. The only reference to E2 found by Board in the
opposi tion subm ssions referred to, is in the context
of a request on page 5 of the subm ssion of 28 May 1997
requesting that the patentee be required to explain

whi ch technical features are to be allocated which
priority, so that it can be decided whether E2 is al so
rel evant. Thus, there appear to be no argunents
concerning E2 in either the opposition proceedi ngs or

t he appeal proceedings for the Board to consider. The
Board woul d point out that it is up to an opponent to
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make a case of invalidity on filing the opposition, and
then on appeal to show why the decision under appeal is
wrong. Neither has happened here.

6. In relation to docunent E1, the Appellant 1 has
provi ded no argunents as to why the decision of the
Qpposition Division was wong. The Board agrees wth
that decision that the differences (see point |11
above) between E1 and the clained inventions are such
as to establish novelty, and that E1 gives no hint
towards arriving at what is now cl ai ned.

E15

7. The Board notes that the nmeans for storing a pre-set
operation pattern in E15 (the "know edge base" in
Fi gure 5) does not provide pre-set state or command
signals but nerely selects between the avail abl e
control laws. Consequently E15 is |less relevant than
the ot her docunents already cited during opposition
proceedi ngs, in particular E11. Hence the Board
exercises its discretion under Article 114(2) EPC not
to admt E15 into these proceedi ngs due to | ack of
rel evance.

Ell

8. Figure 23.1b of E11 discloses a control device
controlling an apparatus having a variabl e operation
devi ce, operating neans and detector neans, neans for
generating a pre-set state signal (w and feedback
nmeans for detecting the difference (e) between the
pre-set state signal and a state signal (y) fromthe
det ect or.

0004.D Y A
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E1l does not disclose neans for storing a pre-set
operation pattern for the variable operation device and
for generating a pre-set command signal and a pre-set
state signal, these signals being defined in clains 1
and 11.

Since these difference features are set out in both
clainms 1 and 11, the Board finds that the subject-
matter of clainse 1 and 11 is novel over docunent E11.

The Board is also unable to find any incitenent in El1
to add the above difference features. Regarding the
predetermned limt nentioned in claim1, the Board
notes that the inplenentation of a dead-band woul d
result in feedback being turned off. Caim21 however
requires that the pre-set command signal always be
nodi fied by the feedback signal. Only if the feedback
signal exceeds the predetermned Ilimt is the pre-set
command signal further nodified on the basis of the
conpensation signal .

| nventive step in general

12.

0004.D

No convincing line of argunent has been put forward
how, starting from docunent E1 or E11 or any other
docunent discussed in the proceedings, the skilled
person woul d derive what is now clainmed in any obvi ous
manner from the docunents in the proceedings as a
whol e. Even | ooki ng at conbi nati ons of docunents, no

i ncentive appears derivable to nodify the suggestions
in any one such prior art docunent so as to arrive at
sonething within the clains. Hence the Board is of the
opi nion that the ground of lack of inventive step has
not been nade out in relation to either of the

i ndependent clainms 1 or 11.
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Or der

For these reasons it is decided that:

The appeal s are di sm ssed.

The Regi strar: For the Chairnman:

M Ki ehl R. Randes
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