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Headnot e:

If a claimas granted contains an undi sclosed, limting
feature in contravention of Article 123(2) EPC it can be

mai ntained in the claimw thout violating Article 123(2)
provided that a further Iimting feature is added to the claim
whi ch further feature

(i) is properly disclosed in the application as filed,
and
(i) deprives the undisclosed feature of all technica

contribution to the subject-matter of the cl ai ned
i nvention (follow ng decision G 1/93 QJ EPO 1994,
541, point 2 of the order).
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Summary of Facts and Submn ssions

0992.D

The appellant is proprietor of European patent
No. O 560 773 (application No. 91 916 547.2).

Claiml as granted is as foll ows

"1l. Avreflection mnimzing apparatus conprising a

di splay unit (1) having a display surface (10) thereon,
and a franme (21) arranged in a sunken position in the
upper surface of a vehicle dashboard (2), said display
unit (1) being arranged for use in a substantially
vertical position, and a surface (20) being a | ow
reflection surface for mnimzing reflections of

i ncident |ight beans, said surface (20) being arranged
both beneath and in front of said display surface (10)
and extending at an acute angle thereto when said
display unit (1) is arranged in its substantially
vertical position, wherein said substantially vertical
position of said display unit (1) is selected such that
an i magi nary axis extending perpendicularly to said

di splay surface (10) is disposed to intersect a plane
defined by said |ow reflection surface (20), and
wherein said display unit (1) includes a bottom portion
and a top portion and that said surface (20) conprises
a front portion which is substantially adjacent to said
bottom portion of the display unit (1)."

The patent was opposed by the respondent (opponent) on
the grounds of added subject-nmatter under 100(c) EPC

i nsufficiency of disclosure under Article 100(b) EPC
and | ack of patentability (Article 100(a) EPC).
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The following state of the art was inter alia opposed:

D4: US-A-4 521 078

D5: GB-A-1 108 411

D6: US-A-3 728 007

JP-A-62 101537 and the correspondi ng patent
abstract M 632 16 Cctober 1987, volune 11/ No. 318

By its decision of revocation posted on 29 April 1999
the Qpposition Division held that daim1l as granted

(main request) did not conply with the requirenent of
Article 123(2) EPC and the subject-matter of claim1l

according to the auxiliary request was not inventive

havi ng regard to docunents D6 and D8.

On 20 May 1999 the appellant (patent proprietor) |odged
an appeal against the decision, with the appeal fee
being paid at the sane tine.

The statenment of grounds of appeal was filed on
1 Septenber 1999.

Oral proceedings were held on 21 February 2001.

The appel | ant requested that the decision under appea
be set aside and that the patent be nmintained as
granted, or in the alternative on the basis of the
docunents according to the first auxiliary request
filed at the oral proceedings or on the basis of a main
claimcontaining the features of the clains 1 and 2 of
said first auxiliary request. As a further alternative
it requested that the patent be maintained on the basis
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of the auxiliary requests 2 and 3 filed with the
statenent of grounds of appeal, renunbered 3 and 4.

Caim1l of the first auxiliary request is as foll ows:

"1l. Areflection mnimzing apparatus conprising a

di splay unit (1) having a display surface (10) thereon,
and a franme (21) arranged in a sunken position in the
upper surface of a vehicle dashboard, said display unit
(1) being arranged for use in a substantially vertica
position and wherein said display surface (10) is
downwardly angled with respect to the vertical by a
smal | acute angle (RB), and a surface (20) being a | ow
reflection surface for mnimzing reflections of

i ncident |ight beans, said surface (20) being arranged
both beneath and in front of said display surface (10)
and extending at an acute angle thereto when said
display unit (1) is arranged in its substantially
vertical position, wherein said substantially verti cal
position of said display unit (1) is selected such that
an i magi nary axi s extending perpendicularly to said

di splay surface (10) is disposed to intersect a plane
defined by said | ow refl ection surface (20), and
wherein said display unit (1) includes a bottom portion
and a top portion and that said surface (20) conprises
a front portion which is substantially adjacent to said
bottom portion of the display unit (1)."

As to the ground of added subject-matter, the appellant
submtted that the aimof the expression "substantially
vertical" is to describe a vertical position of the
display unit or a small variation of the display unit
about the absolutely vertical position and thus to
describe the generally vertical orientation of the

di splay unit. As would be observed in Figures 2 and 3
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for exanple, the display unit is formed by a front

di spl ay surface and a housing the rear surface of which
Is not straight but curved. Thus, the display unit
cannot be accurately described in definite terns as
being "vertical"™ or even slightly downwardly inclined,
since this would only be (mathenmatically) correct if
the rear and front surfaces were all straight and
parallel. Thus the wording "substantially vertical" has
been used to take account of these circunstances.

Therefore, in spite of the |ack of an expressis verbis
mention of the term"substantially vertical" there was
a basis in the application as originally filed for this
added feature, which therefore did not contravene
Article 123(2) EPC

Furt hernore the appellant took the view that the
subject-matter of claim1 according to any request was
novel and inventive having regard to the opposed prior
art.

The respondent (opponent) requested that the appeal be
di sm ssed.

The objection under Article 100(c) EPC in respect of
the term "substantially vertical" was nai ntai ned.

As to the ground of |ack of inventive step, it took the
vi ew that docunment D6 disclosed the clainmed device with
the exception of "a frame arranged in a sunken position
in the upper surface of a vehicle dashboard”. This
sunken position was however known from docunent D3. It
contended that it was obvious to arrange the known

devi ce of docunent D6 in the sunken position disclosed
in DB8. Even if this latter prior art docunent showed a
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proj ecti on neans whi ch projected an inage onto a
"reflecting surface", this reflecting surface could be
consi dered as a display surface, since this was the
surface on which an i nage appeared to the viewer.

It also contended that the clained device was obvi ous
in view of docunent D4 if conbined with the teaching of
docunment D8 and conmon general know edge. To provide a
| ow reflecting surface adjacent to a display surface,
so as to avoid unwanted reflection was well known to
the skilled person in this field and was thus common
general know edge. The display screen according to
docunent D4 is intended to be nounted on a vehicle
dashboard. Docunent D8 teaches how to arrange a displ ay
screen on the vehicle dashboard for the purpose of
inmproving its legibility and reducing the nounting
space. In view of this teaching it was obvious for the
skill ed person to arrange the display unit of

docunment D4 as disclosed in docunent D8. Furthernore
also in view of the teaching of docunent D5, it was
readily apparent for a skilled person to dispose the

| ow reflection surface at an acute angle relative to
the display unit being in a substantially vertica
position.

Reasons for the Deci sion

0992.D

The appeal is adm ssible.

Mai n request: Article 123(2) EPC

The feature "said display unit being arranged for use
in a substantially vertical position" has been added to
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the claim 11 during exam nation. The question to be
exam ned is whether or not this added feature extends
beyond the content of the application as originally
filed and thus contravenes Article 123(2) EPC

The appellant alleged that in spite of the | ack of an
expressis verbis nmention of the term"substantially
vertical" there is a basis in the application as
originally filed for this added feature. It relied upon
two matters. First, Figure 1 shows that the display
screen forns an acute angle B with the vertical,

however in the description as filed it is said (see
page 4 lines 31 to 33) that this acute angle B is
formed "in the preferred case". The originally filed
description (e.g. page 5 line 30) in fact discloses a
vari ati on of between x30° fromthe position shown in
the figures. Thus it is clearly an inplication that the
position of the display unit can be substantially
vertical, even if this location is not preferred.

Secondly, Figure 3 is a folded out position of the

di splay unit shown in Figure 2 and thus not restricted
to any inplications of angle R of the display surface
shown in Figure 1; and Figure 3 clearly teaches the
substantially vertical position of the display unit.

The Board is unable to accept such reasoning:

It is true that the acute angle B is fornmed "in the
preferred case", but that does not necessarily nean
that in the non preferred case the display unit can be
substantially vertical. The Figure 1 is a purely
geonetrical representation of the display unit and the
depicted angle B is clearly very small. However, as
stated at page 5 lines 30 of the description as filed,
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a very small angle for the display unit is not
essential and can be £30°. Thus the passage of the
description relied upon by the appellant should nore
i kely be construed as neaning that even if the acute
angle B is preferably very small, it can also be
broader that is to say in the range from +30° to -30°.

Furthernore, the originally filed application is wholly
silent as to a vertical position of the display unit.
On the contrary claim7 as originally filed states that
the display screen is "during depl oynment downwardly

angl ed so that an acute R between said surface (10) and
the vertical plane is fornmed" (enphasis added). If the
di spl ay screen is inclined downwardly, it cannot occupy
a substantially vertical position.

Figure 1 shows that the display screen of the display
unit fornms a small acute angle B with the vertical and
is directed dowmwardly. It is not in dispute that
Figure 3 is a purely schematic view in perspective of a
"preferred enbodi rent of the invention in a fol ded out
position". As will be observed, in this figure the
display unit (1) is forned by a front display surface
(10) and a frane unit, of which the franme rear surface
I's not straight but curved. Wen studying this
schematic Figure, the skilled reader would not be able
to distinguish whether the display unit is arranged in
a substantially vertical position or is upwardly

sl oping as shown in Figure 1.

According to the case | aw of the boards of appeal, the
addition of a feature fromthe drawings to a clai mmy
be perm ssible provided that this feature is clearly,
unm stakably and fully derivable fromthe draw ngs by
the skilled person (see e.g. T 169/83 QJ EPO 1985,
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193). Fromthe foregoing, it is evident that the
feature "substantially vertical" is not clearly,

di rectly and unanbi guously derivable fromthe purely
schematic respectively perspective views of Figures 1
and 3. Thus contrary to the appellant’'s subm ssi ons,
these figures do not teach the substantially vertica
position of the display unit.

Therefore, in the Board's judgenent, the added feature
"substantially vertical" is supported neither by the
description nor by the drawings as originally filed.
Claim1 as granted thus conprises subject-nmatter which
has no basis in the application as originally filed and
thus contravenes Article 123(2) EPC

For these reasons the main request nust fail.

First auxiliary request: formal allowability

Alternative claim1 includes the sanme added undi scl osed
feature "said display unit being arranged for use in a
substantially vertical position" as claim1l as granted
(main request). The question therefore arises as to
whet her the first auxiliary request nust |ikew se fai
on the ground of added subject-nmatter under

Article 123(2) EPC

The signification of the above quoted feature is to be
assessed in the context of that claiml1 taking into
consideration that the invention further requires "that
the display surface (10) is downwardly angled with
respect to the vertical by a small acute angle R"
Bearing in mnd that the position of the display
surface is now defined in claiml, the skilled person
when construing the text of this claimwll realise
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that it is clearly not essential that the display unit
as such is arranged or not in a vertical position. Wat
only matters is the position of its active part, that
is of its display surface, not that of its housing. The
skilled person will therefore necessarily consider the
claimed vertical position of the display unit as
conpletely inessential. This neans that the feature in
questi on does not provide a "technical contribution to
the subject-matter of the clained invention®™ within the
nmeani ng of the decision of the Enlarged Board of Appea
G 01/93 (Q) EPO 1994, 541 - Limting feature/ Advanced
Sem conductor Products) point 2 of the Order.

In the present case there is also no doubt that the
undi scl osed feature in question nerely limts the
protection conferred by the patent by excl uding
protection for a display unit which is not "arranged
for use in a substantially vertical position". The
skilled person would not encounter difficulties in

di stinguishing reliably such reflection m nimzing
apparatuses wth a substantially vertical display unit
fromthose not having such substantially vertica

di splay units which thus may not fall wthin the scope
of protection of the clains.

I n paragraph 1 of the order of the decision G 1/93
supra, the Enlarged Board of Appeal stated that if a
granted cl aimcontai ns an undi scl osed feature that
cannot be del eted because the protection conferred
woul d be extended, the only possible solution consists
in replacing the feature with anot her one, for which
there is a basis in the application as filed, w thout
contravening Article 123(2) EPC. However, in the view
of the Enlarged Board of Appeal, "this may in practice
turn out to be a rare case” (point 13 of the reasons).
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Paragraph 2 of the order offers an alternative
possibility provided that two conditions are net: the
undi scl osed feature nust i) not provide a technica
contribution to the clainmed invention and ii) nerely
limt the protection conferred by the granted patent.
Wiere these two conditions are fulfilled, then the
feature in question is not to be considered as subject-
matter whi ch extends beyond the content of the
application as filed within the neaning of

Article 123(2) EPC, and the ground for opposition under
Article 100(c) EPC therefore does not prejudice the

mai nt enance of a European patent which includes such a
feature.

As has been explained, with claim1 according to the
first auxiliary request, these two requirenents are
met. It follows that claim1 containing the feature
"said display unit being arranged in a substantially
vertical position" can be nmaintained wthout violating
Article 123(2) EPC. The feature in question being

mai ntained in claim1 there can be no violation of
Article 123(3) EPC either.

First auxiliary request: Novelty

The Board is satisfied that the subject-nmatter of
claim1 is novel over the opposed prior art docunents,
which in fact was not contested by the respondent.

First auxiliary request: Inventive step

The patent in suit is concerned with a display unit for
a vehicle having a display surface which is downwardly
angled with respect to the vertical by a small angle
(see Figure 1).
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A display unit of this kind is disclosed in docunent D4
acknow edged in the introductory part of the patent in
suit. It is stated there that if the display surface is
inclined at an angle | ess than 90° to the |ongitudina
axis of the vehicle, the main part of the reflected
light is in such a case reflected to a region which is
| onwer that the observer's eye position. This known
apparatus accordingly mnimzes the majjority of the
direct reflections.

It is further stated that the display surface is

| ocated "on the instrunent panel"” of the vehicle. This
means that the display unit is placed at the |ocation
where the instrunent panel is located (i.e. on sone
part of the instrunent panel and thus bel ow t he upper
surface of the dashboard). This interpretation is also
supported by the fact that colum 2, lines 65 to 54 of
D4 stated the windows are "relatively high up" in
relation to the display unit, which they would not be
if the display unit were on the upper surface of the
dashboar d.

According to the appellant's subm ssions a display unit
of this kind suffers fromthe problemthat there wl|
be indirect reflections and that the | ow pl acenent of
the display unit will constitute for the driver a
source of distraction, since the driver cannot keep his
eyes on the road.

Consequently, starting fromthis prior art the
technical problemto be solved by the present invention
may be seen in providing a display unit for a vehicle,
whi ch both mnimzes indirect reflections fromthe
surroundi ngs and reduces as far as possible driver's

di straction.

0992.D Y A
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This problemis in essence solved by the foll ow ng
features stated in claim1l:

(1) A surface arranged both beneath and in front of
the display surface is a low reflection surface.

(1) The frame of the display unit is arranged in the
upper surface of the vehicle dashboard.

(iii) The frame is arranged in a sunken position.

Docunment D6 describes in Figure 5 a display unit in the
formof a reflective type crystal display panel from
the top and bottom of which horizontally project top
and bottom light baffling panels. Furthernore two

pl anar |ight baffling side panels extend vertically
fromthe sides of the display panel. The display pane
is dowmmwardly angled with respect to the vertical by an
acute angl e.

The teaching of D6 is thus clearly specific to a device
requiring light baffling panels to reduce reflection,
whi ch are unsuitable for use wth a vehicle dashboard
di spl ay since they would thensel ves shield the display
surface fromview and i npede the driver's viewto the
road. This nmeans that the skilled person confronted
wWith the problemof driver's distraction wll not

consi der the teaching of docunent D6. However, even if
he had thought conbi ning the docunents D4 and D6 he
woul d not have arrived at the teaching of claim1,
since neither docunent D4 nor docunent D6 give any
suggestion of a frame of a display unit which is
arranged in a sunken position in the upper surface of a
vehi cl e dashboard.
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Docunent DB relates to a device which operates by
projecting a virtual imge froma CRT onto a reflection
unit having a display surface. In order to forma
projected i mage on the display surface of the
reflection unit, the inage nust pass through a
transparent panel extending horizontally in the
dashboard upper surface. Although the display unit is
in an upper surface of a vehicle dashboard, its display
surface i s not designed to be dowwardly angled to the
vertical by a small acute angle. In D8 the position of
the display surface required for viewing is between
about 30° to 50° to the vertical, due to the manner of

I mge formation. Moreover, even at an angle of 30°
(position "A" depicted in Figure 3) the information
visible on the display surface or screen would be
barely di scernable since only a mnor part of the inmage
Is projected on it. Thus the display surface of the
devi ce according to D8 is clearly not intended nor
suitable for being used in a substantially vertica
position i.e. at a small acute angle to the vertical,
as clainmed in claiml since there would quite sinply be
no i mage produced in that position. Furthernore, there
is also no neans in D8 by which reflections would be
mnimsed to avoid driver distraction. The display
surface in D8 is necessarily of high brightness in
order to give a visible virtual image. In conditions of
hi gh anbient (i.e. day tine) the problemof reflections
i s exacerbated due to the bright surface of the display
screen and due to the inage projection nethod.
Legibility is thus poor even in nornal daytine
condi ti ons.

Moreover, there is no teaching in D8 to arrange a | ow
reflection surface beneath and in front of the display
surface.
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For the foregoing reasons, the skilled person
confronted with the problemof mnimzing indirect
reflections and that of reducing driver's distraction
woul d have not considered the teaching of docunent D8,
because these problens are by no neans solved in this
citation.

Anyway, the conbination of the teachings of docunent D4
with those of D8 would not |lead to the subject-nmatter
of claim1l because of |ack of suggestion to feature

(i).

4.4 As already stated, there is no teaching in docunment D6
ot her than maintaining a display unit surrounded by
light baffles. These |ight baffles are entirely
i nconpatible with a display unit nounted in the upper
surface of a dashboard, since they would clearly
restrict not only a view of the screen itself but also
the driver's vision of the road. Although docunent D8
teaches that a CRT reflective screen can be placed in
t he upper surface of a vehicle dashboard it clearly
excludes the possibility of having a | ow reflective
surface adjacent its bottom portion, since a highly
transparent surface is required in this docunent for
projection fromthe CRT. It follows that the device
disclosed in D8 is entirely inconpatible with that of
D6 and therefore D6 and D8 woul d not be conbi ned by a
skilled person to arrive at the clained teaching.

4.5 Docunent D5 teaches that a display unit can be pl aced
in a deep recess provided in a vehicle instrunent pane
and thus is surrounded by walls. These surrounding
wal l's restrict the view of the display surface and the
| ow pl acenent of the display unit constitutes a source
of distraction, since the driver cannot keep his eyes

0992.D Y A
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on the road when | ooking at the display unit. This
citation therefore does not add anything significant to
the di scl osure of docunent D4.

Summarizing, in the Board' s judgenent, the subject-
matter of claim 1 according to the first auxiliary
request also involves an inventive step (Article 56
EPC) so that the patent is to be maintained on the
basis of this main claim

Dependent clains 2 to 4 concern particul ar enbodi nents
of the invention clained in claiml and are |ikew se
al | onabl e.

The opposition grounds thus do not prejudice the
mai nt enance of the patent in amended form

For these reasons it is decided that:

0992.D

The deci si on under appeal is set aside.

The case is remtted to the first instance with the
order to maintain the patent wth the foll ow ng
docunment s:

Clainms 1 to 4 (first auxiliary request) and description
submtted at the oral proceedings on 21 February 2001,
drawi ngs as granted.
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The Regi strar: The Chai r man:

S. Fabi ani F. Gunbel
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