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Summary of Facts and Subm ssi ons

1056.D

Eur opean patent application 94 202 428.2 published
under No. O 698 384 was refused by the Exam ning
Di vi sion by decision dated 29 March 1999.

The Exam ning Division considered that the subject-
matter of claiml filed with |etter dated 28 August
1998 presented neither novelty nor inventive step over
the prior art disclosed in:

D1: DE-A-3 517 192.

The Exam ning Division argued that the disposable
absorbent article as disclosed therein had a bubbl e
which was filled to 100%with gas. In use, at a certain
| oad, this gas bubble could burst through a barrier
with a predeterm ned breaking point, thus opening up
further space for the gas bubble. The resulting |arger
bubbl e woul d then have an inflation up to no nore than
90% as clainmed. The Division further considered that

t he experience with such an article having an inproved
confort after bursting of the bubble would directly

| ead the skilled person to further devel oping the
article towards an initial inflation of the gas bubble
with less than 100% so that the inproved confort would
be present right fromthe begi nning.

On 28 April 1999 the Appellant (applicant) |odged an
appeal against this decision, paid the prescribed
appeal fee and filed a statenent of grounds of appeal,
all on the sane day.

In a comuni cation pursuant to Article 12 of the Rules
of Procedure of the Boards of Appeal the Board
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expressed the prelimnary opinion that the set of

cl aims, anmended to overcone objections regarding
Articles 123(2) and 84 EPC, with a description adapted
accordingly, could formthe basis for grant of a

pat ent .

By letter of 26 January 2000 the applicant filed an
anended set of clains and anended pages 2 and 3 of the
description. Further anmendnents resulted froma

t el ephone call on 17 April 2000 with the Rapporteur of
t he Board.

The Appel | ant requested cancell ation of the decision
under appeal and grant on the basis of the follow ng
docunent s:

Cl ai ns:
1to9 as filed with letter of 26 January 2000, with
anmendnents agreed by tel ephone on 17 April 2000.

Descri pti on:

page 1 as originally filed, with anendnents agreed by
t el ephone on 17 April 2000,

pages 4, 7 to 10 as originally filed,

pages 5 and 6 filed with letter of 6 Novenber 1998,
pages 2 and 3 filed with letter of 26 January 2000,

wi th anendnments agreed by tel ephone on 17 April 2000.

Dr awi ng:
Figure 1 as originally filed.

In essence, the Appellant's argunents in support of the
request are as foll ows:

The teaching of D1 concerns a conpletely filled gas
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bubbl e, required for providing stability of the napkin.
The invention concerns sonething different, nanely the
rai sing of the absorbent structure together with the
topsheet towards the discharge area, to allow

t opogr aphi cal adaptation to the wearer's exterior
genital region. Adaptation of the napkin of D1 towards
a lower than 100%gas filling of the bubble for better
confort would be at odds with the necessity of
structural stability as advocated by D1.

Caim1l reads as foll ows:

"Di sposabl e absorbent article for wearing adjacent a
body di scharge area, said article having a body facing
surface, a garnent facing surface and an absorbent core
bet ween said body facing surface and sai d garnent
facing surface and further having a |ongitudinal axis
and a |lateral axis, said article conmprising a yielding
gas bubbl e or a nunber of vyielding gas bubbl es which
function in conbination, said article being
characterised in that the gas bubble(s) is (are) filled
on manufacture exclusively with gas up to no nore than
90% of the maxi mum vol une of the (each) gas bubble and
has (have) a (conbi ned) shape which has an orientation
which is symmetrical to the |ongitudinal axis but
asymmetrical to the lateral axis of the article so as
to raise said body facing surface towards the discharge
area for adaptation of said body facing surface to the
t opography of the wearer in that area.”

Reasons for the Decision

1

1056.D

The appeal is adm ssible.
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2. Amendnents (Article 123(2) EPC)

Wth respect to claiml as filed originally, the
foll owi ng features have been added (their support in
the original application docunents is indicated in
brackets):

- "gas bubble filled on manufacture exclusively with
gas up to no nore than 90% of the maxi num vol une"
(page 3, lines 38 to 42; page 4, lines 35 to 45).

- "or a nunber of gas bubbles functioning in
conbi nati on and having a conbi ned shape" (page 4,
lines 20 to 28).

- "article having a longitudinal and a | ateral axis"
(page 2, lines 39 and 40).

- "(conbi ned) shape with an orientation which is
symmetrical to the |ongitudinal axis but
asymmetrical to the lateral axis" (page 4,
lines 20 to 28).

- "so as to raise the body facing surface towards
t he di scharge area for adaptation of said surface
to the topography of the wearer in that area"
(page 2, lines 24 to 28).

The amendnents in the description concern the
adaptation thereof to the anended cl ai ns.

As there is a basis for the anendnents in the

application docunents as originally filed, the
requirenents of Article 123(2) EPC are ful filled.

1056.D Y A
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Novel ty

D1 (DE-A-3 517 192), considered by the Exam ning
Division to be relevant in respect of novelty, does not
di scl ose an air bubble or a group of air bubbles which
has been filled on manufacture up to at nost 90% of the
maxi mum vol ume of the bubble(s), asymetrical to the

| at eral axis.

According to a first enbodiment of D1 the gas bubbl e(s)
are filled on manufacture with air so that it (they)
yield(s) elastically on pressure but when the pressure
is no longer applied it (they) restore(s) the article
toits original form

There is no explicit nention of an filling up to no
nore than 90% There is neither an inplicit disclosure
of such a filling degree because if the bubble(s) was
(were) not filled up to its (their) maxi mum vol une it
(they) would not be capable of elastically restoring
the article to its original formafter the pressure

t hereon had been relieved. Furthernore, the nention of
elastic yielding inplies a filling at or over 100%

ot herwi se there would not have been a need to nention
the elasticity of the bubble(s) specifically.

According to a second enbodi nrent of D1 a nunber of
active air filled bubbles are provided ("Aktivbereiche
der Luftpolster”), which can be connected to reserve
bubbl es, the connection consisting of a barrier with a
predet erm ned breaking point. The active bubbles are
inflated ("aufgeblasen") on manufacture with air. The
reserve bubbles are not filled with air on manufacture
or are only filled up to a limted pressure.
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Wth respect to the active bubbles there is no explicit
di sclosure of a filling up to at nost 90% There is
also no inplicit disclosure of this | ower degree of
inflation in view of the indication that these bubbles
are punped up ("aufgeblasen") and that the further
conpression of this air by |ocalized pressure on the
bubbl e(s) results in the barrier breaking, the
conpressed air finding its way into the reserve
bubble(s). If the filling of the active bubbles woul d
have been | ess than 100% t he bubbl es woul d have been
described as yielding first under increasing pressure
until the barrier had broken at a |ocal pressure
exceedi ng the predeterm ned breaking pressure of the
barrier.

The argunent devel oped by the Exam ning Division, that
after the rupture of the barrier between the active
bubbl e and the reserve bubble it could be assuned there
woul d be a filling with air of these conbi ned bubbl es
equal to or less than 90% no |onger holds as the claim
now specifies that the filling should be up to that
degree on manuf acture.

Wth respect to the enbodi nent in which the reserve
bubbles are only partly filled with air ("nur mt
geringem Druck beaufschl agten Luftschlauch") it appears
that the filling degree is bel ow 90% However, these
reserve bubbles do not have a conbi ned shape which is
asymmetrical to the lateral axis of the article, nor
are they under such circunstances capabl e of raising

t he body facing surface towards the di scharge area for
adaptation of said surface to the topography of the
wearer in that area.

D2 (GB-A-1 575 363), cited in the European Search
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Report, concerns a di sposabl e absorbent article with

yi el di ng gas bubbl es between the garnent facing surface
and the body facing surface. These bubbl es are however
filled wwth conpressed air and provide a natural
resilience, according to the description of D2. This is
neither an explicit nor an inplicit disclosure of a
filling degree up to no nore than 90%

D3 (EP-A-0 359 391), the last docunent cited in the

Eur opean Search Report, also concerns a disposable
absorbent article with air filled bubbles between the
garnent facing surface and the body facing surface.
These are however plastically heat fornmed in a first
filmand are closed off by a second film Thus it is
not guaranteed that they can yield. Further, there is a
100% filling of these bubbles with air. Furthernore,
there is no disclosure of the conbi ned shape of these
bubbl es being asymmetrical to the lateral axis.

Therefore none of the docunents reveal ed during the
search discloses all the features of claiml. Thus its
subject-matter is novel (Article 54 EPC)

| nventive step

Closest prior art is represented by the enbodi nent of
D1, in which yielding gas bubbles are provided as
reserve bubbles for active bubbles which can unl oad
overpressure into the reserve bubbles. The subject-
matter of claiml differs therefromin that the

bubbl e(s) :

- is (are) filled on manufacture up to no nore than
90% of the maxi mum volume of the (each) gas bubble
and
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- has (have) a (conbi ned) shape which has an
orientation which is symetrical to the
| ongi tudi nal axis but asymetrical to the |ateral
axis of the article so as to raise said body
facing surface towards the di scharge area for
adaptation of said body facing surface to the
t opography of the wearer in that area.

These features solve the problem of increasing confort
for the wearer of the absorbent article. Thus the Board
is satisfied that the invention as clainmed in claim1l
solves this problem

The state of the art, reveal ed by the search, does not
provide the clained solution for this problem nor does
it render it obvious. The reserve bubbles in D1 have
the function of providing security against bursting of
t he active bubbles, such that structural stability is
mai ntai ned. There is no reason for the skilled person
to provide these reserve bubbles in an asymmetric form
with respect to the lateral axis, let alone to use

t hese bubbles for raising the body facing surface
towards the di scharge area.

D2 and D3 enpl oy gas bubbl es which are spread over the
entire surface of the absorbent pad; there is no

i ndi cati on what soever to provide themsymetrically to
the |l ongi tudinal axis and asymmetrically to the |ateral
axis of the article. D2 further discloses the teaching
to inflate the bubble(s) at |east conpletely
("compressed air"), D3 traps the anbient air between
the formed plastics filmand a second sheet, which
amounts to a 100% inflation as well. The teachings of
bot h docunents thus go agai nst the solution chosen for
the present invention.
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The Exam ning Division has used as a basis for its
objection of |ack of inventive step the other

enbodi nent of D1, where the active bubbles (which are
filled up to or over 100%with air) burst into enpty
reserve bubbles, thus resulting in a filling degree

| ess than 100% It assuned that the filling of the
active bubble together with the reserve bubble would
then be | ess than 90% After such bursting the wearer
woul d t hen experience an increased confort, which would
| ead to developing the article further, such that the
gas bubbl e(s) used would have a filling degree of 90%
or less. The provision of the reserve bubbles with a
filling degree | ess than 100% was seen as an indication
that the provision of fully filled gas bubbl es was not
consi dered a confortabl e one.

There is no disclosure in this enbodiment's description
in D1, nor in the rest of that docunent, of a reduced
filling degree up to 90% of the active and the reserve
bubbl es together, after bursting of the barrier between
them nor of the reasons related to confort which the
Exam ning Division brings forward for the reduced
filling of the reserve bubbles. There is no indication
in D1 of what will be experienced when wearing the
napki n di scl osed therein in the situation where the
active bubbles actually burst. D1 is not at al
concerned with inproving confort; the aimof the
invention disclosed therein is to inprove stability of
t he napkin, even under increased pressure during use.
Thus not only does D1 not provide the information to
arrive at the clained solution, it neither discloses

i ndi cations nor hints for choosing the clained

sol uti on.

I n assessing inventive step an interpretation of prior
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art docunents with a know edge of the solution provided
for the problemby the invention under exam nation nust
be avoi ded, particularly when the problem has no

previ ous nention or suggestion in the prior art. Such
an interpretation characterises an ex-post-facto

appr oach.

4.6 For the above reasons the Board considers that the
solution provided by the invention as clainmed in
claim1l1 does not follow in an obvious manner fromthe
prior art as reveal ed during the search and thus
i nvol ves an inventive step (Article 56 EPC)

5. The subject-matter of dependent clains 2 to 9, being
for preferred enbodinents of the article clainmed in

claim1l, also fulfil the requirenents of novelty and
i nventive step.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of the follow ng
docunent s:

Cl ai ns:
1to9 as filed with letter of 26 January 2000, with

anendnent s agreed by tel ephone on 17 April 2000.

Descri pti on:

1056.D
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page 1 as originally filed, with anendnents agreed by
t el ephone on 17 April 2000,

pages 4, 7 to 10 as originally filed,

pages 5 and 6 filed with letter of 6 Novenber 1998,
pages 2 and 3 filed with letter of 26 January 2000,

wi th anendnments agreed by tel ephone on 17 April 2000.

Dr awi ng:
Figure 1 as originally filed.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau

1056.D



