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Summary of Facts and Submn ssions
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The appel |l ant (patent proprietor) |odged an appea

agai nst the decision of the opposition division
revoki ng the European patent No. 0 611 948 (application
No. 94 200 139.7).

An opposition against the patent as a whole had been
filed by the respondent (opponent); the opposition was
based on the grounds of |ack of novelty and | ack of

i nventive step (Article 100(a) EPC).

In reply to the statenent setting out the grounds of
opposition, the patent proprietor submtted an anended
set of clains and requested mai ntenance of the patent
in amended form Claim1l of the anmended set of clains

i ncl uded the anended feature "the optical angle
nmeasurenent neans [...] receive the |ight beans emtted
by the two LEDs [...] in a plane distant fromthe apex
of said two beans".

The opponent submtted that the anended feature
referred to above was not disclosed in the docunents of
the patent in suit and that it was inconsistent with
the arrangenents represented in Figurey 5 and 7 of the
patent. These subm ssions were contested by the patent
proprietor.

The opposition division revoked the patent by the
deci si on under appeal on the grounds that the subject
matter of the amended claim1l did not fulfill the
requirenents of Article 84 EPC. The opposition division
held in particular that the disputed feature was not
clear and that it was not supported by the description.
No ot her finding substantiating additional grounds for
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revocati on was mentioned in the decision under appeal.

The appel | ant requested that the decision under appea
be set aside and that the patent be maintained in
amended formon the basis of the sole claim1 and the
anmendnents to the description submtted with the letter
dated 28 April 2000. He al so requested oral proceedings
on an auxiliary basis.

Caiml of the appellant's request reads as foll ows:

"A system for neasuring the wheel base of an autonobile
frame and the transverse and | ongitudinal offsets of
its steered wheels, conprising a first and a second
devi ce respectively attached by known neans to the
front and back autonobile wheels on the sane side of
the vehicle

characterised in that

said first device conprises two |ight emtting di odes
(LEDs) located a known di stance apart neasured in the
hori zontal plane; and

sai d second device conprises a cylindrical |ens of
vertical axis able to concentrate the |ight beans
emtted by said diodes into two light Ilines parallel to
the lens axis,

a line of optical sensors arranged perpendicular to
said lens axis to neasure the di stance between the

poi nts of incidence of said light lines with said |Iine
of sensors,

a m croprocessor arranged to cal cul ate the whee
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base (p) between the front and back autonobile wheels
on the sane side of the vehicle, starting fromsaid
measur ed di stance."

The respondent requested the board to dism ss the
appeal of the appellant and on an auxiliary basis ora
pr oceedi ngs.

Reasons for the Decision

1
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The appeal is adm ssible.

Claim1 of the appellant’'s request

The single claimof the appellant's request no | onger

i ncl udes the disputed feature "the optical angle
measurenent neans [...] receive the |light beans emtted
by the two LEDs [...] in a plane distant fromthe apex
of said two beans" considered by the opposition
division in the decision under appeal as being neither
cl ear nor supported by the description (Article 84

EPC) .

Caim1l thus overcones the sole ground for revocation
under Article 84 EPC laid down in the decision under
appeal and the decision under appeal nust therefore be
set aside.

Furt her prosecution

Caiml of the appellant's request has been
substantially anended in a way which calls for further
exam nation in relation to issues involving both the
formal and substantive requirenents of the EPC. Any
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deci si on on such issues during the present appea
proceedi ngs woul d, however, result in depriving the
parties of the right to defend their case before two
I nst ances.

Accordingly, taking also into account that the main

pur pose of appeal proceedings is to allow for a

deci sion of the first instance being reviewed on its
nmerits, and that the opposition proceedi ngs were
thensel ves relatively rapid - they did not involve the
I ssuing of a conmunication by the opposition division
nor the holding of oral proceedings - the board deens
it appropriate, in accordance with the established
practice of the Boards of Appeal, to exercise its power
under Article 111(1) EPC to remt the case to the
departnment of first instance for further prosecution,
wi t hout further comment as to the nerits of the case of
the parties, since any such coments may i nproperly

i nfluence the first instance, which is free to exam ne
all of the issues concerned.

Since the parties wll have an opportunity to request
oral proceedings before the first instance departnent
where the case is to be further prosecuted, there is no
need for appointing oral proceedings before the board.
It is noted in this respect that by a comrunication
dated 14 Septenber 2001 the parties were duly inforned
of the board's intention to remt the case to the
departnment of first instance w thout oral proceedings
bei ng held before the board; this course of action was
expressly agreed by the appellant, and the respondent's
silence to the board's conmunication is interpreted as
an indication that he had no fundanental objection
against it.
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For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remitted to the departnent of first
i nstance for further prosecution.

The Regi strar: The Chai r man:

P. Martorana A. Kl ein
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