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Summary of Facts and Submn ssions

2438.D

The grant of European patent No. 0 359 444 in respect

of European patent application No. 89 308 848.4 filed
on 31 August 1989 and claimng priorities of

13 Septenber 1988 and 27 April 1989, respectively, from
two earlier applications in France (8812066 and
8905846) was announced on 10 Novenber 1993 (Bulletin
93/ 45) on the basis of ten clains.

Claim1l as granted read as fol |l ows:

"Process for continuous gas phase pol ynerisation of one
or nore al pha-olefins in a reactor containing a
fluidised and/or nechanically stirred bed, with the aid
of a catalyst and of an activity retarder,
characterised in that the polynerisation is carried out
by bringing a catal yst based on a transition netal

bel onging to groups IV, V or VI of the Periodic
Classification of the elenents into contact with the

al pha-ol efin(s) and a very snmall anobunt of the activity
retarder which is introduced continuously into the
reactor so that the nolar ratio of the anount of
activity retarder introduced to the anmount of the

al pha-ol efin(s) introduced is from102® to 10°%° and at a
flowrate which is varied with tine so as to keep
substantially constant either the rate of

pol ynmeri sation or the content of transition netal in

t he pol yner produced.”

Clainms 2 to 10 related to preferred enbodi nents of the
process according to Caim1l.

Notices of Qpposition were filed on 3 August 1994 by
BASF AG whose opposition was transferred to El enac
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GmH on 25 January 1999, (Opponent 1) and on 10 August
1994 by Uni on Carbide Corporation (Opponent 2). In both
Noti ces of Qpposition, revocation of the patent inits
entirety was requested on the grounds of

Articles 100(a) and 56 EPC and, as an auxiliary
nmeasure, oral proceedings. In a subm ssion received on
22 Decenber 1995, Opponent 2 filed additiona
observations regardi ng novelty.

The Oppositions were supported inter alia by the
fol |l ow ng docunents:

Dl: EP-A-0 186 174,

D2: EP-A-0 257 316,

D4: EP-A-0 174 863 and

D7: CA-A-1 266 857.

A further docunent,

D3: EP-A-0 019 330, which was referred to in D2,

was i ntroduced by the Qpposition Division. One further
docunent cited after the opposition period was deened
not relevant and therefore not admtted under

Article 114(2) EPC

By deci sion announced orally on 25 February 1999 and
issued in witing on 12 March 1999, the QOpposition

Di vision rejected the oppositions.

(i) In the decision, novelty was acknow edged over al
cited docunents. In particular, it was found that
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the di sclosure of D2, taken in conjunction wth
that of D8, did not directly and unanbi guously

di scl ose the subject-matter clained in the patent
in suit.

For the assessnent of inventive step, the
Qpposition Division took two different approaches
starting fromD2 and D7, respectively, as cl osest
state of the art and canme to the same concl usion
for each of themthat there was no incentive to
conbi ne any of the other docunents with the

cl osest state of the art so as to arrive at
sonmething within the scope of the clains in order
to solve the relevant technical problem The
latter was seen in a definition of process
conditions for a continuous gas phase

pol yneri sation which allowed to increase the
production w thout deterioration of product
quality, e.g. due to the formation of hot spots
and aggl onerates of the polynmer produced.

Only the first approach considered by the
Qpposition Division was referred to again in this
appeal . It started from D2 which had the greatest
nunber of features in common with the invention.
According to the decision under appeal, the
docunent was conpletely silent about specific
amounts of SCA (selectivity control agent), the
catal yst system the respective feed rates of

ol efin, catalyst and the nodifying agent and the
nol ar feed ratio of the nodifying agent to ol efin.

None of the other citations indicated that an
activity retarder should be added continuously in
speci fic anounts which should be varied with tine
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in a continuous gas phase olefin polynerisation in
order to control the polynerisation process.
Consequently, the Opposition Division cane to the
conclusion that there was no incentive to conbine
any one of these docunents wth D2.

On 30 April 1999, a Notice of Appeal was |odged by the
Appel | ant (Opponent 2) against this decision with

si mul t aneous paynent of the prescribed fee. The
Appel | ant requested that the decision be set aside and
the patent be revoked in its entirety for |ack of
novelty and inventive step. As an auxiliary notion, it
requested that oral proceedi ngs be held.

In the Statenent of Grounds of Appeal which was
received on 22 July 1999, the Appellant referred to the
docunents nenti oned above. In particular, it relied
upon D2 in conjunction with D8 to support its novelty
obj ection. For this purpose, it argued that Exanple 1
of D8 disclosed a catal yst which provided the only

m ssing feature in D2, i.e. the nolar ratio of the
anount of activity retarder to the anmount of al pha-

ol efins of 108 to 10° Then it referred to D1, D4 and
D7 to denonstrate that the above range was generally
used under continuous and batch conditions, so that no
speci al adaptation techni ques were necessary to
transfer the catal yst used in the batch process in
Exanple 1 of D8 to a continuous pol ynerisation process.

As regards inventive step, it argued that the technica
probl em underlyi ng the cl ai mned process, which had been
the goal of all producers of polyolefins, was to be
seen in the provision of a process in which the

pol ynerisation rate (or catalyst activity or catalyst
productivity or content of transition netal) could be
kept at a substantially constant and high | evel and
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yielding a high quality polynmer product. This was

achi eved by capping high activity peaks through the
neasures recited in daiml. It was only a matter of
routi ne experinentation to adjust the flows and nol ar
ratios so as to achi eve steady state pol ynmerisation
conditions, i.e. constant production rates and constant
product quality. Therefore, the sole purpose of the
measures in Claiml was to cap high activity peaks. The
use of the relevant nolar ratio of activity retarder to
ol efin was plainly obvious in view of D1 wherein the
addition of e.g. 0.01 to 2 ppmof nodifying agent, such
as CO or O, based on total olefin, was suggest ed.

In its counterstatenent of appeal filed on 10 March
2000, the Respondent supported the decision under
appeal and disputed all aspects in the Statenent of
Grounds of Appeal as having al ready been dealt with in
the opposition stage, and it requested that the appea
be dism ssed, or, in an auxiliary request, ora
proceedi ngs be hel d.

In particular, it argued that D8 was chosen from ni ne
docunents referring to catalysts all of which were
mentioned in D2. Moreover, the cal cul ations based on an
arbitrarily sel ected exanple of D38 represented an
unal | owabl e selection in relation to an all egati on of

| ack of novelty.

In accordance with their respective auxiliary requests,
the parties were sumoned, in a conmmuni cation issued on
9 May 2001, to oral proceedings to be held on

12 Sept enber 2001.

By letter received on 21 August 2001, the Appellant
informed the Board that it would not attend the ora
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proceedings and it withdrew its auxiliary request. On
the sane date, the Respondent suggested to cancel the
oral proceedings if the Board would be able to reach a
decision in its favour before the date set.

The party as of right (OCpponent 1), which will be
referred to as the "other party" in this decision, did
not file any argunments or subm ssions in the witten
proceedi ngs.

Oral proceedings were held on 12 Septenber 2001 in
accordance with Rule 71(2) EPC in the absence of the
Appel I ant, but in the presence of the Respondent and
the "other party".

(1) The Respondent confirned its subm ssions in
witing and further enphasised that the
di scl osure of D8 could not to be read into D2 to
prove | ack of novelty for four reasons:

(1) A selection had to be nmade from ei ght
docunments listed in D2. Therefore, it could
not be directly and unanbi guously derived
that the catalyst of D8 was specifically
i ncorporated into D2.

(2) D2 described a gas phase pol ynerisation
process. D8 referred to a process which
could be carried out in liquid or gas phase,
bat chwi se or continuously. Each type of
process required specific adaptation of the
particul ars of the process features. This
woul d al so apply to the amobunts of the
constituents of the catalyst in the exanples
of D8, which related to a |liquid phase
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bat chwi se pol yneri sati on. Moreover, there
was no information available to the public
whi ch woul d prove the identity of the

catal ysts used in the exanples of D2 and D8.

(3) Wiilst in D2 three conponents of a catal yst
system were used separately (Figures 1 and
2: three separate feed lines for the solid
Ti catalyst, the organo al um ni um cocat al yst
and the SCA; cf. colum 14, lines 4 to 7 as
well), the catalyst in D8 conprised only two
conponents, the reaction product (a) of an
organo al um ni um conpound and an el ectron
donor and a solid conponent (b) (Caiml;
page 2, lines 10 to 13). This neant that the
el ectron donor was no | onger present as
such. D8 did not suggest to supply SCA into
the reactor as a separate feed.

(4) Figure 4 of D2 taught a linear increasing
correl ati on between the catal yst
productivity CP and the xyl ene sol ubl es XS,
whi ch indicated that CP was to be decreased
in order to obtain the desired high
isotacticity. The table in D8 (page 9)
showed the opposite correlation (the higher
t he pol yner yield, which corresponded to the
CP, the lower the XS). Fromthese data, it
foll owed that the catal yst disclosed in D8
had a constitution different fromthat in
D2. To support this argunent, the Respondent
submtted two draw ngs based on Fig. 4 of
D2.

(ii) As regards inventive step, the Respondent saw the

2438.D Y A
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problemto be overcone by the clainmed process in
a definition of a continuous gas phase

pol yneri sati on process whi ch avoi ded hot spots
and aggl oneration of the polyner (patent in suit:
colum 1, lines 47 to 51; colum 2, lines 3 to 7;
colum 3, lines 20 to 24; colum 10, lines 23 to
25 and 47 to 49). In the prior art, deficiencies
in this respect derived from unavoi dabl e slight
variations in the quality of the nononers and of
the catal yst and fluctuations in the feed
(colum 3, lines 15 to 19). The catal yst was

al ways prepared batchw se, regardl ess of whether
it was to be used in continuous or batch

pol yneri sati on processes. Due to this fact, the
transition netal content would vary in a

conti nuous process even if the feed was constant
over the total tinme of the continuous process,
whi ch actually was not the case. Due to the above
variations and fluctuations as well as due to
over-activity of the catal yst, peaks of the

pol ynerisation rate occurred in a continuous

pol yneri sation process. Since the limts of
capacity to renove the reaction heat forned a
“red line" never to be exceeded even at these
peaks, a safety margin as regards maxi mum
productivity had to be kept at the expense of
productivity.

The solution offered by the clai ned subject-
matter included the flattening of the activity
profile in terns of polynerisation rate by neans
of the continuous and varied feed of the activity
retarder, and therefore allowed to m nimse the
necessary safety margin. In order to support this
argunent, five additional drawi ngs were submtted
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by the Respondent which showed di agrans of "Poly
Rat e" against "Tinme" and "Poly Rate" and
"Retarder" against "Tine", respectively. The
"Retarder" curve was explained as giving the feed
rate of the activity retarder, the "Poly Rate"
nmeant the polynerisation rate.

Nei t her D2 nor D1 was concerned with the above
probl em but rather with the inprovenents of
particul ar polyner properties (D2: isotacticity;
D1: environnental stress cracking resistance
ESCR, top of page 1).

D2 described a continuous gas phase

pol yneri sation using a continuous feed of
cat al yst system and of SCA (el ectron donor). It
was, however, silent about the anmount of the SCA
and did not contenplate to keep constant the

pol ynmeri sation rate by varying the SCA feed.

D1 was not concerned with the polynerisation rate
ei ther, but ained at an inprovenent of the ESCR
by addi ng a nodifying agent prior to or during

t he polynerisation reaction. Although the anount
of carbon nonoxi de (one of the nodifying agents)
could fit into the clai munder consideration, D1
did not describe a variation of the anount fed in
with tinme.

As none of the docunents referred to in the

St at enent of Grounds of Appeal dealt with the
techni cal problem underlying the clained subject-
matter, there was no reason to conbine D1 and D2
to solve the above technical problem
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(ii1) The "other party" supported both the argunents
and the request submtted in witing by the

Appel | ant.

As regards novelty, it argued that the only
exanple in D2 was based on the catal yst of D8.
The catal yst of D8 could be used in liquid phase
as well as in gas phase polynerisation. This was
i n accordance with general know edge as supported
by D1 (page 5, lines 14/15) and there was no need
for specific adaptation. In any case, the nolar
ratio as defined in Caiml of the patent in suit
spanned three orders of magnitude and thus did
not constitute a real [imtation.

According to the "other party”, it was the aimin
al |l polynerisation processes to produce polyners
of high quality in high yields. This was true for
the known processes as well as for the clained
subject-matter. As in the steady state conditions
in the process of D2, the catalyst flow was kept
constant and the SCA was varied to maintain the
desired catal yst productivity, there was no

di fference between the known and the clai ned
processes and any nodifications woul d be obvious
to the skilled person in view of D2 and D1.

According to the file, the Appellant requested that the
deci si on under appeal be set aside and that the patent
be revoked.

The Respondent requested that the appeal be dism ssed,
I.e. that the patent be maintained in its granted form
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Reasons for the Deci sion

1

2.2

2.3

2.3.1

2438.D

The appeal is adm ssible.

Novel ty

When assessing novelty, the disclosure of a particular
pri or docunent nust always be considered in isolation;
in other words it is only the actual content of a
docunent (as understood by a skilled person) which
destroys novelty. It is not perm ssible to "conbi ne"
separate itens of prior art together, with the sole
exception that, if a docunent (the "primary" docunent)
refers explicitly to another docunent as providing nore
detailed information on certain features, part or al

of the disclosure of the |atter may be regarded as

i ncorporated into the docunent containing the reference
(T 153/85, QJ 1-2/1988, 1).

Inits Statenent of G ounds of Appeal, the Appell ant
reiterated its objection of |lack of novelty based on D2
in conjunction with Exanple 1 of D8. In the ora
proceedi ngs, the "other party" based its case on the
sane argunents.

The first question to answer is therefore whether D3
can be considered to be a part of the disclosure of D2.

The passage in D2 containing the reference to D8 reads
as follows: "Supported coordination catalysts of this
type are disclosed in nunerous patents. See, for
exanple, U S. Patent Nos. 4,226,741, 4,329, 253 and
publ i shed European Patent Application No. 19, 330." (D2:
colum 2, lines 15 to 18). This passage does not refer
to a specific catalyst nor to any specific
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pol ynmeri sati on process, but only to generic types of
supported catal yst systens.

The ol efin polynerisation catal yst conposition of D3
conprises (a) the reaction product of an organo

al um ni um conpound and an el ectron donor and (b) a
solid conponent which has been obtai ned by a specific
met hod i nvol ving the hal ogenati on reaction of an organo
magnesi um conpound with a halide of tetraval ent
titaniumin the presence of a hal ohydrocarbon sol vent
and the subsequent treatnent of the solid, thus
obtained, wth a tetravalent titani um conpound
(Claim1l). The known catal yst can be used in olefin
pol yneri sati ons which may be carried out by any one of
t he conventional techniques, such as gas phase or
slurry polynerisation (page 6, lines 14 to 18).

It is well known in this art that the properties of an
ol efin polynerisation catal yst systemare not sinply
the sum of the individual properties of its starting
constituents, but depend strongly on the manner in

whi ch the catal yst was prepared.

D8 does not disclose nor suggest that any conponent,

whi ch woul d be equivalent to the activity retarder
according to the patent in suit, should be present as
such in or should be added separately during the

pol ynerisation reaction. D8 clearly refers only to the
addi tion of the reaction product derived from an organo
al um ni um conpound and an el ectron donor, but not to
the addition of its starting conpounds, let alone to a
conti nuous feed of electron donor, the anmount of which
I's varied over the tine.

Thi s becones even nore evident in view of D2, wherein a
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clear difference is nade between an el ectron donor
added during the preparation of the solid Ti catalyst
conponent and an el ectron donor added separately to the
pol ynerisation mxture as a SCA (colum 2), which are
often referred to in the art as "internal" and
"external" el ectron donors, respectively.

It follows that, even if it were accepted that the
whol e di scl osure of D8 was incorporated in D2, there is
an i nescapable inconpatibility between the essentia
features of the catal ysts according to D8, in which al
the el ectron donor is incorporated by pre-reaction as
part of the catalyst (Claim1l and page 3, lines 20 to
22), and the essential features of the gas phase
process according to D2, which provides, on the one
hand, for an optional pre-reaction of electron donor to
formpart of the catalyst but requires, on the other
hand, the separate addition of electron donor as an
SCA. This fact, which was discussed with the parties in
detail during the oral proceedings on 12 Septenber

2001, was conceded by the "other party". Moreover, D2
Is silent about the anbunt of SCA to be supplied.
Therefore, it is not possible to draw any concl usi ons
as to the nolar ratio of activity retarder/olefin.

In this connection, the remark in the mnutes of the
first oral proceedings held before the Opposition

Di vision on 25 January 1996 that "the anount of

el ectron donor being present in ... D8 overlaps at

| east with the upper part of the range ... inclaiml
of the contested patent” is irrelevant, since it only
relates to an anmobunt of the pre-reacted el ectron donor.

In summary, it cannot be concluded that the nolar ratio
of activity retarder/olefin as defined in daimlis
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di scl osed in D2 even when read in conjunction with the
di scl osure of D8.

The argunent in the Statenment of G ounds of Appeal
that prior art docunents D1, D4 and D7 do not nention
the need for special adaptation techni ques as regards
the manner in which the electron donor is supplied to
the reactor, cannot serve to support the novelty case,
for the follow ng reasons.

Dl refers to a "specified concentration" of nodifier
whi ch according to the exanpl es appears to be kept
constant, D4 describes a two stage pol ynerisation
process for the manufacture of specific block

copol ynmers with specified properties. In D7, the
catalyst is initially inactivated for sone tine by
bringing it into contact with an activity inhibitor;
ethylene is only subsequently copol ynerised with an a-
olefin without any addition of the inhibitor during the
pol ynmeri sation (page 2, lines 1 to 9; page 8, lines 9
to 18 and 33 to 37).

Thus, it is evident that very different ways for
carrying out an olefin polynerisation are disclosed in
D1, D4 and D7. Consequently, the disclosures of the

t hree docunents nenti oned above cannot serve to support
the concept of a common general know edge with respect
to the way of supplying el ectron donor or catalyst

poi son to the reaction m xture, let alone, to the
provi si on of such conmpounds for use in a gas phase

pol yneri sati on process.

In summary, the contention that there would be no need
of adaptation techniques for the manner of addition of
el ectron donor, to the extent that it has any clear
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meaning at all in view of the inconpatibility of the
di scl osures concerned (point 2.3.4, above) is not
supported by the docunents relied upon.

In the exanple of D2 a commercial catalyst SHAC 103 was
used. D2 by itself does not provide any further details
as to the conposition of the catalyst. It has not been
denmonstrated that SHAC- 103 woul d correspond to the

di scl osure of D8. Indeed, three of the further U. S
patents listed in D2 are assigned to the applicant of
D8, who is the producer of SHAC- 103, and they discl ose
ol efin polynerisation catal ysts and pol yneri sation
processes using such catalysts as well.

Consequent |y, convincing evidence that the only

catal yst conposition in D2 which can be identified as
SHAC- 103 woul d correspond to a catal yst as disclosed in
D8 has not been provided.

The objection of the Appellant and of the "other party”
that the relevant nolar ratio range of 10® to 10° did
not constitute a real limtation is not convincing,
since it was neither shown that the range was
unconnected with the rel evant technical effect, nor
that such a range was inevitably fulfilled by the
processes according to the state of the art. On the
contrary, as shown above (points 2.3.3 and 2.3.4), D8
does not disclose the presence of such a conponent at
all and D2 is silent about specific SCA/olefin or

SCA/ catal yst ratios during the polynerisation.

In summary, the disclosure of D8 cannot be incorporated
into that of D2 in any neani ngful way whi ch woul d nmake
avai |l abl e the relevant SCA/olefin nolar ratio range,

and the disclosure of D2 itself is deficient both as to
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essential information concerning the identity of the
catal yst used in the relevant exanples and as to the
anounts in which the SCA is applied.

Therefore, the Board finds, consistently with the
deci si on under appeal, that the subject-natter of
Caiml and therefore al so of dependant Clains 2 to 10
of the patent in suit is novel.

Cl osest state of the art: the technical problem

The patent in suit is concerned with continuous gas
phase pol ynmeri sation processes of a-ol efins.

Such a process is already known from D2 which, nore
specifically, discloses a process for controlled

st ereospecific polynerisation of a-olefins with

presel ected isotacticity. The Appellant relied on this
docunment in conjunction with D8 as cl osest state of the
art in its subm ssions during these appeal proceedings.
During the oral proceedings on 12 Septenber 2001, the
"other party" argued along the sane lines. This
argunentation corresponds to the said "first approach”
in the decision under appeal.

In the patent in suit (colum 1), technical problens
are addressed which have a particul ar adverse effect in
and are inherent to such continuous gas phase

pol yneri sati on processes, i.e. small variations in the
course of the polynerisation resulting e.g. fromslight
fluctuations in the supply of the solid catal yst as
well as in the quality of the catalyst or the a-olefin.
These smal |l variations can cause an unexpected increase
in the anmount of heat evolved by the reaction which
cannot be renpved sufficiently rapidly and efficiently
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by the gas stream passing through the fluid bed or

ot her cooling neans. This may give rise to the
appearance of hot spots in the bed and the fornmation of
aggl onerates of nolten polyner (patent in suit:

colum 1, lines 29 to 51; and the references in
section VII(ii) above).

One way to restrict these adverse effects, nanely to
reduce the formation of aggl onerates, has been to
correct the reaction conditions sufficiently early,
e.g. by lowering the polynerisation tenperature or
pressure, the feed rate of the catalyst. This

i nevitably caused a drop in the polyner production and
a deterioration of the polyner produced during that
peri od. Consequently, the general polynerisation
condi ti ons have been chosen with a safety margin such
that hot spots and aggl onerates cannot form at the
expense of a substantial |oss of production or a
deterioration of the polyner (patent in suit: colum 1,
line 51 to colum 2, line 12; especially colum 2,
lines 1 to 9).

In the light of these shortcom ngs, which are not
mentioned in D2, and in line with the introductory
statenments in the patent specification, referred to
above, the technical problemunderlying the patent in
suit may thus be seen - in agreenent with the decision
under appeal (page 8, paragraph 5) - in the definition
of a process for a continuous gas phase pol yneri sation
under process conditions which allow to avoid such a

| oss in production, as referred to above, w thout the
risk of a deterioration of product quality, i.e. hot
spots and aggl onerate fornmation).

According to the patent in suit, this problemis solved
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by feeding continuously a very small anount of activity
retarder into the reactor so that the nolar ratio of
the anobunt of activity retarder introduced to the
amount of nononer introduced is kept within a range of
from10® to 10°% and the flowrate of the activity
retarder is varied with tinme so as to keep
substantially constant either the rate of

pol ynmeri sation or the content of transition netal in

t he pol yner produced.

In the exanples of the patent in suit, |inear |ow
density pol yethyl ene was prepared in a conti nuous gas
phase pol ynerisation process from ethyl ene and butene-1
i ncl udi ng the continuous addition of an activity
retarder in such small but varying anounts during the
pol ynmeri sation. The out put of the polyner, which had a
constant and satisfactory quality, remai ned constant

wi t hout formation of agglonerates even after a nunber
of days despite the random variations in catalyst
activity and the inevitable fluctuations in the
contents of inpurities introduced by the nononers and
ot her constituents of the gas reaction m xture.

Havi ng regard to these results, the Board is satisfied
that the above technical problem has been effectively
sol ved by the clai nmed neasures.

I nventive step

It remains to be deci ded whether this solution was
obvious to a person skilled in the art having regard to
the state of the art relied upon by the Appellant and

the "other party".

D2 ains at a process for the controlled pol ynerisation
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of stereospecific &-olefins having a presel ected
isotacticity (colum 4, lines 41 to 44). The
selectivity to isotactic or stereoregular polyner is
related to the anobunt of SCA which may reduce activity
and catal yst productivity CP (D2: columm 3, lines 43 to
49). Based on the know edge of this correl ation between
CP and the isotacticity, the process of D2 is
controll ed by neasuring the CP and adjusting the

SCA/ al um ni um al kyl ratio accordingly (D2: colum 14,
lines 4 to 7; Figure 5).

It is evident fromthe above considerations that the
techni cal problemunderlying D2 has an enphasis
entirely different fromthat addressed in the patent in
suit. The docunent is silent with respect to any

probl ens based on heat evolution and change of reaction
tenperature in the reactor causing hot spots and

aggl oneration of the polyner and to the question how to
overcone these problens. In D2, reaction and reactor
tenperatures are controlled by neans of known cooling
means (colum 6, lines 20 to 25) and are considered to
be adj ustabl e operating variables or conditions, based
on which a specific isotacticity can be achi eved by
measuring and control ling catal yst productivity

(colum 7, lines 13 to 15, 33 to 37, 49/50; columm 8,
line 55). It is totally silent with respect to the
unavoi dabl e slight variations in the quality of the a-
olefins or catalyst or in the supply of catalyst to the
reactor (cf. the patent in suit: colum 3, lines 13 to
19). It is furthernore evident fromthis |atter passage
in the patent in suit that catalyst productivity and
production rate are not related to each other in a
constant proportion (based on a constant catal yst flow
as suggested by the "other party" with a hint to D2:
colum 7, lines 3/4, and as disputed by the Respondent
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with reference to the known problemto feed a solid in
di sti nct anbunts at constant speed).

Moreover, Figure 5 of the D2 clearly shows that the
desired high selectivity in terns of isotacticity of
the polyner can only be achi eved at the expense of
productivity by increasing the anmount of SCA and

t hereby reducing the catal yst productivity. This would
however result in the deficiencies discussed in

colum 2, lines 1 to 9 of the patent in suit

(point 3.2, above).

The argunent of the "other party" at the ora
proceedi ngs before the Board, that the genera

requi renment of conbini ng constant high production rate
(productivity) with nmaxi num achi evabl e product quality
meant that the nmeasures taken according to D2 woul d,
during periods of constant catal yst addition rate, in
practice anmobunt to the sane as those defined in Caiml
of the patent in suit, is not convincing, because it
ignores the differences in the fundanental enphasis of
the ains of the two processes, referred to above. In
particular, the enphasis in D2 is on the achi evenent of
hi gh isotacticity, which will in general be achieved at
t he expense of productivity, also for the reasons given
above (point 4.2.1). Consequently, far fromtending to
produce the sanme result (high productivity) the
nmeasures taken in the two processes will have a

di vergent tendency. This, taken with the absence, in
D2, of any hint that the ratio of SCA addition to

ol efin used should be in the range corresponding to the
solution of the above technical problem is indicative
that the argunent is an essentially ex post facto one.

The further argunent, that the relevant SCA/ol efin
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nolar ratio range is so broad as to be neani ngl ess and
therefore inevitably fulfilled in the nornmal operation
of the process according to D2 is also not convincing
for the reasons given under "novelty" (point 2.3.7,
above).

In summary, the disclosure of D2 gives no hint to the
solution of the relevant technical problem

D1 ains at a different problemas well. It describes a
pol yneri sati on process for produci ng pol yol efi ns havi ng
an increased ESCR by exposure of the catalyst prior to
or during the polynerisation reaction to a specified
nodi fyi ng agent, which may be identical to the activity
retarder. The anpunt of nodifying agent is expressed in
ternms of the ampunt necessary to increase the ESCR
(page 4, lines 12 to 14) and not to reduce the activity
of the catalyst by nore than 25% (page 4, line 31 to
page 5, line 8). Al the other polynerisation
paraneters are kept as w thout the nodifying agent,

whet her in bul k, gas phase or slurry (page 5, paragraph
2). The feed of the nodifying agent is adjusted to the
specified, apparently constant concentrati on necessary
therefor (Tables I and Il; page 8, 19 to 11). A
variation of the amount has not been contenplated in
the docunent. Thus, its disclosure has no rel evance for
the solution of the stated technical problem

In particular, the level of addition of nodifier in D1
has no rel evance to the solution of the above technica
probl em but concerns the achi evenent of a certain

pol ymer property, i.e. a high ESCR

Thus, the argunent that the skilled person operating
according to D2 woul d choose the I evel of nodifier
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preferred in D1 is an ex post facto argunent.

4.4 None of the other docunents D4 and D7, nentioned in the
St atenent of Grounds of Appeal, ains at the rel evant
probl em any nore than D1 does (see point 2.3.5, above).

4.5 In sunmary, the Board concurs with the finding in the
deci si on under appeal, that the process for continuous
gas phase polynerisation of olefins as defined in
Caiml is not obvious to a person skilled in the art
in view of the prior docunents relied upon by the
Appel I ant. Therefore, the subject-matter of Claiml
i nvol ves an inventive step (Article 56 EPC).

The sane concl usion applies to the subject-nmatter of

Clainms 2 to 10, which relate to preferred enbodi nents
of the process of Claiml.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

E. Gorgnmaier R Young
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