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argunents should only exceptionally be admtted into the
proceedi ngs by the opposition division (see e.g. G 0009/91,
T 1002/ 92) does not inply that a late filed allegation of a
prior use, which would be relevant if proven, is to be
automatically di sregarded on the ground that the new facts
need first to be established by taking evidence. However, if
t he subm ssions and/ or docunents related to the late

al l egation of a prior use show inconsistencies or even
contradictions, then the deciding body may disregard the

al l eged prior use pursuant to Article 114(2) EPC w t hout
further inquiries (see point 5.2 of the reasons).
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Summary of Facts and Subm ssi ons

2282.D

Eur opean patent No. 0 715 929 was granted in respect of
Eur opean patent application No. 92 103 552.3, filed on
9 June 1989 as a divisional application on earlier

Eur opean patent application No. 89 110 492.9
(publication nunber 0 348 715), and claimng a first
priority of 27 June 1988 (US 212267) and a second
priority of 20 March 1989 (US 326158).

Pat ent ee and opponents | and Il each | odged an appeal,
received at the EPO on 27 May 1999, 31 May 1999 and

30 April 1999, respectively, against the interlocutory
deci sion of the Qpposition Division posted on 29 March
1999 concerning mai ntenance of the European patent in
anended form The appeal fees were paid the sane
respective days. The statenents setting out the grounds
of appeal were received at the EPO on 29 July 1999,

5 August 1999 and 19 July 1999, respectively.

In the decision under appeal the Opposition Division
consi dered that the grounds for opposition did not
prej udi ce mai ntenance of the patent in the form
according to auxiliary request D filed at oral
proceedi ngs held on 15 March 1999.

The foll ow ng docunments which featured in the
opposition procedure were considered as relevant in the
appeal proceedings:

D2: EP- A- 267 324;

D7: |1T-A-1 167 951;

D8: Brochures ATS 400 and ATS 430/S of Axis spa;
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D10: B. Lotter: "Manufacturing assenbly Handbook"
Butterworths, 1989; pages with figures 4.42 and
4. 43;

D11: Brochure of Robert Bosch GrbH: "The Mdul ar
Transfer System TS2.", QOctober 1985, pages 39, 40;

D12: US-A-4 787 505;

D13: FR-A-2 121 646;

D14: Draw ngs 2a-2e in support of alleged prior use of
a pallet made by Mele Werk Euskirchen

The foll ow ng docunents were filed during opposition

proceedi ngs, after expiry of the opposition period

referred to in Article 99(1) EPC, in support of an

al l eged prior use nmade by Guitti Macchine s.r.|.:

D15: Declaration of M CQuglielnmo Guitti;

D16: Decl aration of M Hel nut Pabel;

D17: Declaration of M C aude Denis.

In respect of this alleged prior use by Guitti Macchine

s.r.l., the follow ng docunents were filed during the

appeal proceedings:

D18: M nutes of the hearing of the wi tnesses Mss.
Quitti, Pabel and Denis by the Cvil Court of

Fl orence (IT);

D22: Letter of M Cuglielno Guitti dated 15 January
2001 to the attorneys Romano Pilli and Ni cola De

2282.D Y A
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Renzi s;

D23: Judgnent of the Italian Gvil Court of Florence of
2 July 2001.

During the appeal proceedings the follow ng further
docunents were fil ed:

Affidavit of Professor Peter Foyer, dated 30 March
2000;

Affidavit of Robert lan MIIls, dated 26 Cctober 1999;

D19: Affidavit of M Massino Lonbardi dated 15 May
2002, in support of an alleged prior use made by
AXi s spa;

D20: DE-A-37 38 447;

D21: JP-A-58-31 811 and correspondi ng patent abstract
from esp@enet database.

V. Oral proceedi ngs before the Board of Appeal took place
on 21 June 2001.

Appel lant 111 (patentee) requested that the patent be
mai nt ai ned on the basis of the follow ng docunents :

Cl ai ns: 1 to 15 filed during oral proceedings;
Descri pti on: colums 1 and 2 filed during oral
pr oceedi ngs;

colums 3 to 15 as nmintained by the
deci si on under appeal;

2282.D Y A
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Dr awi ngs: figures 1 to 15 as maintained by the
deci si on under appeal .

The appellants | and Il (opponents | and Il) requested
that the patentee's appeal be dism ssed and that the
pat ent be revoked.

| ndependent clains 1, 10 and 14 read as foll ows:

"1. A pallet conveyor production line conprising a
conveyor (38) for transporting pallets, at |east one
pall et (10) for a workpiece conprising a base (9)
havi ng an aperture (40) therethrough, workpiece support
means (13,15) for supporting a workpiece (17) over the
aperture so that it can be raised fromor |owered on to
said support neans by a lifting neans passing through
said aperture (40) from beneath the workpi ece support
means arranged to support the workpiece at |ocations on
opposi ng sides of the aperture so that the lifting
means i s uni npeded by the workpi ece support neans, the
wor kpi ece support nmeans (13, 15) being adjustable to
vary the distance between said | ocations to acconmpdate
wor kpi eces of different dinensions; automatic adjusting
means (11) at a first station for adjusting the

wor kpi ece support neans (13, 15) so that the distance
between the said | ocations is appropriate for a

wor kpi ece to be transferred, and at |east one workpiece
handl i ng neans at a second station conprising lifting
means adapted to pass through the pallet aperture from
beneath for raising or |owering the workpiece fromor
onto the support nmeans."

"10. A pallet conveyor transfer apparatus for
wor kpi eces having a conveyor (38) for advancing pallets
(10) carrying workpieces (17) and a device for
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mani pul ati ng a workpi ece on and off a said pallet,
wherein the pallet conprises neans (9, 209) defining an
aperture (40) through said pallet; and wherein the
mani pul ati ng device conprises lifting neans for raising
and | owering a workpiece off or on to support nenbers
of the pallet, said |lifting nmeans passing through said
aperture of the pallet to raise or |ower the workpiece
off or on to said support nenbers characterised in
that: said support nenbers (13,15, 213,215) for
supporting a workpiece are rel easably secured to said
pal | et and di sposed so that a workpi ece supported by
sai d support nenbers is disposed over said aperture;
and

- the apparatus further conprises an automatic
positioning device (300) for adjusting the position of
sai d support nenbers so that said support nenbers can
be positioned relative to said aperture to support
wor kpi eces of different dinensions.”

"14. A method of automatically conveyi ng workpi eces
(17) in a production line by neans of a conveyor having
pal l ets, each pallet (10) having an aperture (40) and
support neans (13, 15) to support a workpiece at spaced
| ocati ons above the aperture, the distance between the
spaced | ocati ons being adjustable, the nethod
conprising the steps of: a) sequentially noving enpty
pallets in turn into alignment with an automatic
positioning unit (11) in the production line; b)
bringing the positioning unit and the aligned pall et
into engagenent with each other; c) operating said
positioning unit (11) to adjust the distance between

t he spaced |l ocations of the pallet to suit a workpi ece
to be conveyed; d) disconnecting the pallet (10) and
the positioning unit whilst naintaining the adjusted
di stance between the | ocations; e) at a workpi ece
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receiving station, disposing a workpiece (17) on the
adjusted pallet; f) conveying the pallet with the

wor kpi ece thereon to a further workstation; g) at said
further workstation renoving the workpiece (17) from
the pallet by noving a further lifting neans through
said aperture (40) to lift the workpiece fromthe

support neans.

The argunents of appellant | can be summarized as
fol | ows:

The divisional application as filed, on which basis the
patent in suit was granted, did not disclose that the
production |ine conprised a second station having

wor kpi ece handling neans. Neither did it disclose that
the lifting means was uni npeded by the workpi ece
support neans, this feature including an enbodi nent
conpri sing support nenbers that were pivoted away upon
l[ifting up the lifting neans, for which there was
clearly no basis in the divisional application as
filed. Furthernore, there was no basis for claimng
"l'ifting means” and "support neans" in general terns
since only specific enbodi ments thereof were disclosed.
Therefore, claim1l of the patent in suit contained

subj ect-matter extending beyond the content of the

di visional application as filed, contrary to

Article 123(2) EPC

As regards the anmendnents of the independent clainms 10
and 14, they were also contrary to the requirenents of
Article 123(2) EPC. Wth respect to claim10, there was
no di sclosure in the divisional application as filed of
a transfer apparatus, of a mani pul ati ng device
conprising a lifting neans, and of support nenbers that
could be positioned relative to the aperture. Wth
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respect to claim14, a nethod of automatically
conveyi ng wor kpi eces was not disclosed originally.
Nei t her were disclosed steps e and g of claim 14 which
referred, respectively, to a receiving station and a
further workstation having further lifting neans.

Anot her infringenment of Article 123(2) EPC was present
in dependent claim7 which referred to a "cantil ever
arnmt al though originally only an "arnt was di scl osed.

Moreover, the originally filed divisional application
itself contained subject-matter extendi ng beyond the
content of the earlier application as filed, contrary
to Article 76(1) EPC. although the earlier application
di scl osed only the provision of support nenbers that
were secured to a plate and novabl e al ong a gui de, the
clainms of the divisional application referred to
"support means" in general and neither nentioned the
pl ate nor the guide.

In any case, the patent did not disclose the invention
in a manner sufficiently clear and conplete for it to
be carried out by a person skilled in the art, contrary
to Article 83 EPC. Indeed, only the pallet and the
positioning unit were described and the necessary

i nformati on about the conplete production |ine as

cl ai mred was m ssi ng.

As regards the first priority claimof the patent in
suit, referring back to 27 June 1988, it was not valid
because in the corresponding priority docunent the
aperture in the pallet was neither associated with the
techni cal problemto be solved nor were the aperture,
or the lifting neans, shown in the draw ngs. Moreover,
the first priority docunent did not disclose the

2282.D Y A
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feature that the lifting nmeans was uni npeded by the
wor kpi ece support neans.

Furthernore, the clainmed subject-matter did not involve
an inventive step. Starting fromthe closest prior art
represented by docunent D2, the only feature stil

m ssing for arriving at the invention clainmed in the
patent in suit was the adjustnment of the support
menbers through an automati c adjustnment neans or
automati c adjustnent steps on the pallet. In order to
solve the probl em of providing a pallet conveyor
production line that efficiently acconmodat ed
wor kpi eces of different dinensions, the skilled person
woul d obvi ously consider the provision of adjustable
support nenbers, this being per se a generally known
neasure. Alternatively, the skilled person woul d use
the prior art pallets having manual | y adjustabl e
support nmenbers acknow edged in the description of the
di visional application as filed. Furthernore, conveyors
havi ng adj ustabl e support nenbers, such as the chain
conveyors shown in D7, were generally known, and it was
a normal trend in the art to pass from such conveyors
to corresponding palletized production |ines; in doing
so, the skilled person would obviously maintain the
advant ageous feature relating to the adjustable support
menbers. In any case, the further step of providing an
automatic rather than a manual adjustnment of the
support nenbers was trivial. Indeed, the nere

aut omati on of functions previously perforned manual |y
could not be considered inventive, unless the

aut omati on i nvol ved sone special features which
however, were not defined in the clains of the patent
in suit. Oobviously, for such an automatic adjustnent to
be carried out, a corresponding automati c adj usting
means was necessary. Clearly, the automatic adjusting
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means was to be positioned sonewhere, and the nost

i medi at e enpl acenent was in the production line. In
doing this, the skilled person would arrive directly at
t he subject-matter of the independent clains wthout

t he exercise of inventive activity.

Appel lant Il concurred with the argunentation of
appellant | and, in respect of inventive step,
additionally submtted that the adjustnent of the
support nenbers through an automati c adj ustnent neans
provided at a first station was the direct result of
the automation of the steps perforned by the human
operator on the prior art pallet having manually

adj ust abl e support nenbers, his hands corresponding to
t he adjustnent neans and his |ocation, when performng
t he manual adjustnent, corresponding to that of the
first station.

I n support of its request appellant 111 (patentee)
relied essentially on the foll ow ng subm ssions:

As regards the anmendnents, they were fully supported by
the divisional application as filed. |Indeed, the
skilled reader would regard the presence of a receiving
station and of at |east two further workstations, one
conprising a lifting neans and anot her conprising a

wor kpi ece handling neans, as inplicitly disclosed. It
was clear fromthe description and drawi ngs, in
particular Figures 4 and 10, that the lifting neans was
uni npeded by the workpi ece support neans and that the
|atter could be positioned relative to the aperture.
Oiginal claiml referred to "lifting nmeans" in general
and to "support nmenbers", the latter expression being
substantially equivalent to "support neans". "Transfer
apparatus” was a termof art designating production
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i nes having pallets. Al though original claim1l
referred separately to a device for manipulating a

wor kpi ece and to a lifting nmeans, it was clear that it
was the mani pul ating device that conprised the lifting
means. Finally, the nmethod according to claim14 only
set out the inevitable way in which the disclosed
appar at us wor ked.

Furthernore, the divisional application as filed was
fully supported by the earlier application, in
particular clains 35 to 38 thereof. Clains 36 to 38 did
neither refer to a guide, nor did they require the
support nenber to be secured to a plate.

Mor eover, the clainmed invention was sufficiently

di scl osed: production lines with pallets were generally
known and the skilled person could reproduce a conplete
production line sinply on the basis of the draw ngs of
the patent in suit.

The first priority was validly clainmed because the
corresponding priority docunent explicitly disclosed,
in the description and in the drawi ngs, a pallet having
an aperture. Areference to a lifting nmeans passing

t hrough the aperture was also explicitly nmade in the
description, whereby it was clear that the lifting
means was uni npeded by the workpi ece support nenbers.

The cl aimed invention al so involved an inventive step.
D2 did not suggest the possibility of adjusting a
common type of pallet to accommobdate different size
wor kpi eces. It only disclosed that a common pal |l et
basi s coul d be used to accommobdate different

wor kpi eces. Wien pallets were introduced in production
lines, the known solution for accommodating different
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size workpi eces was to provide different famlies of
pal |l ets. Moreover, since the teaching of adjustable
chai n-conveyor systens was to change the entire
conveyor structure to accommbdate a different size
wor kpi ece, it would lead the skilled person to try to
change the wdth of the pallet conveyor of D2, which
was absurd.

Reasons for the Decision

1

2282.D

The appeal s are adm ssi bl e.

Arendnent s

In order to neet the requirenents of Article 123(2) and
(3) EPC, the patent as amended can neither contain

subj ect-matter which extends beyond the content of the
di visional application as filed, nor extend the
protection conferred. Furthernore, the divisional
application as filed, and consequently al so the patent
granted thereupon, nmust neet the requirenent of

Article 76(1) EPC in that its subject-matter cannot
extend beyond the content of the earlier application as
filed.

Article 123(2) and (3) EPC

Claim1l of the divisional application as filed
explicitly refers to a pallet conveyor production |ine
conprising a conveyor for transporting pallets, at

| east one pallet for a workpiece, the pallet conprising
a base having an aperture therethrough, and a lifting
means passing through said aperture from beneat h.
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Since original claim1 broadly refers to "lifting
means” in general, Article 123(2) EPC is not infringed
by the presence of this termin the clains of the
patent in suit.

Oiginal claiml refers to "support nenbers for
supporting a workpiece", whilst claim1l refers to
"support means arranged to support the workpi ece at

| ocations”. In the Board's view, these two expressions
are of correspondi ng technical neaning. |Indeed, the
support nmeans nust conprise support nenbers if the

wor kpi ece is to be supported at nore than one | ocation.

Furthernore, original claiml explicitly discloses that
t he wor kpi ece support nmenbers (ie support neans)
support a workpi ece over the aperture so that it can be
raised fromor |Iowered on to said support nenbers by
said lifting nmeans and that the workpi ece support neans
is adjustable to vary the di stance between the support
menbers to accommobdat e wor kpi eces of different

di mensi ons.

The explicit reference to automatic adjusting neans for
adj usting the workpi ece support neans is found in the
first two lines of original claiml.

Claim1l of the patent in suit defines that the support
means i s arranged to support the workpiece at |ocations
on opposing sides of the aperture so that the lifting
means i s uni npeded by the workpi ece support nmeans. That
said | ocations are on opposite sides of the aperture is
unanbi guously derivable fromthe text of original
claim11, which defines that the workpiece is suspended
over the aperture, taken in conbination with the
drawi ng of Figure 1, which shows that the workpiece is
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supported at its extremties. Furthernore, original
claiml states that the lifting neans passes through
the aperture of the pallet to raise or |ower the

wor kpi ece off or on to said support nenbers. |In order
to raise or |ower the workpiece off or on to said
support nenbers, the lifting nmeans, which passes

t hrough the aperture of the pallet from beneath, nust
forci bly be uninpeded by the workpi ece support neans,
otherwise it could neither reach nor |ower the

wor kpi ece because the support nenbers would block its
ascendi ng or descending novenent. In this respect, it
is the Board's view that the definition of claim1l of
the patent in suit that the lifting means is uni npeded
by the workpi ece support neans, only inplies that the
lifting nmeans is uni npeded as regards the function of
raising or |lowering the workpiece fromor onto the
support neans. Appellant | argued that this definition
woul d conprise an enbodi nent where the |ifting neans,
upon lifting up, is uninpeded only after the support
menbers are pivoted away. This argunment cannot be
fol |l oned, because in such a case the workpi ece cannot
be raised fromthe support nmenbers by the lifting
means, the latter being unable to reach a supported
wor kpi ece from beneath to |ift it up because inpeded by
t he support nenbers, and at the sane tinme the support
menbers being unable to pivot because they support the
wor kpi ece. In addition, the claimlanguage does not
require that the lifting neans pass beyond the support
neans.

The divisional application as filed explicitly

di scl oses (see colum 4, lines 17 to 20 of the original
di vi sional application as published) that there is a
positioning unit placed in-line with the production

I ine which perforns the adjustnment of the workpiece
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support neans, that the lifting neans lifts the

wor kpi ece to a workstation (see colum 14, lines 47 to
53), and that workpieces are subjected to a sequence of
operations, ie they are handl ed, at successive

wor kstations (see colum 1, lines 13, 14). The
positioning unit placed in-line corresponds to
adjusting neans at a first station and the workstation
corresponds to a second station having workpiece
handl i ng neans. Therefore, contrary to appellant I's
opi nion, the Board conmes to the conclusion that said
second station having workpi ece handling neans is
directly and unanbi guously di scl osed.

Claim1l of the divisional application as filed refers
both to a device for mani pul ating a wor kpi ece on and
off the pallet, and to a |ifting nmeans for raising and
| owering a workpi ece off or on the support nenbers.
Claim1 of the patent in suit does not refer to the
device for mani pul ating a workpi ece, but only to the
[ifting nmeans. However, the expressions "manipul ating
device" and "lifting neans" designate the sanme device,
since it immedi ately appears fromthe text of original
claim1 that both the mani pul ati ng device and the
[ifting nmeans nust provide the same function of raising
and | owering a workpiece off or on to the support
menbers and that both are functionally associated with
the aperture in the pallet.

It follows that the conbination of features of claim1l
of the patent in suit is fully supported by the
di scl osure of the divisional application as fil ed.

Simlarly, the basis for the subject-matter of claim 10
of the patent in suit is found in original claiml.
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Appellant | submtted that the divisional application
as filed did not disclose a transfer apparatus, a
mani pul ati ng device conprising a lifting neans, and
support nmenbers that could be positioned relative to
t he aperture.

However, since the wi dely accepted neaning of the term
"transfer apparatus” in the art is "apparatus in which
a wor kpi ece passes automatically through a nunber of
stations", the Board takes the view that the expression
"pal | et conveyor transfer apparatus” designates a
pal | et conveyor production line of the kind referred to
inthe originally filed divisional application, where
wor kpi eces are subjected to a sequence of operations at
successive workstations (see colum 1, lines 12 to 14
of the divisional application as published).

As regards the expression "mani pul ati ng device
conprising a lifting nmeans”, since "manipul ating
device" and "lifting nmeans” refer substantially to the
sane device, as expl ained above (see above

point 2.1.1), it also does not introduce any new

subj ect-matter

Furthernore, original claiml explicitly states that

t he support nenbers, and consequently al so the support
nmeans (see above point 2.1.1), can be positioned
relative to the aperture.

| ndependent claim 14 relates to a nmet hod of
automati cal ly conveyi ng workpi eces in a production
line. Although a nethod per se is not clainmed in the
di visional application as filed, the description

t hereof describes on several occasions how the
apparatus operates (see e.g. colum 9, line 28 to
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colum 10, line 4; colum 14, lines 47 to 50, of the
di vi sional application as published). Therefore, the
i ntroduction of a nethod claimdefining how a pallet
conveyor line having all the features of original
claim1l1l is operated does not give rise to objections
under Article 123(2) EPC

The clained nethod refers, in addition to the apparatus
features of original claiml, to the features that the
pal | et conveyor |ine conprises, after the positioning
unit, a receiving station followed by a further

wor kstation having further lifting nmeans. Both stations
and their location in the production line are disclosed
in the divisional application as filed. Indeed, the

| atter describes (see colum 4, lines 17 to 22 of the
di vi sional application as published) that the
positioning unit is placed at a location prior to where
t he workpiece is first placed on the pallet, ie prior
to the workpiece receiving station. After the
positioning unit, the production cycle begins (see
colum 4, lines 40 to 43) and therefore the pallet is
advanced to a workstation (see colum 1, lines 12 to
14) which includes a lifting neans (see col unm 14,
lines 47 to 53).

Accordingly, also the conbination of features of
claim14 of the patent in suit is fully supported by
t he di sclosure of the divisional application as filed.

The subject-matter of the dependent clains is directly
and unanbi guously derivable fromthe divisional
application as filed.

Appel lant | argued, with reference to claim7, that a
"cantilever arnf was not disclosed originally, but only
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an "arm'. However, Figs. 10 and 11 of the originally
filed divisional application unanbiguously disclose an
armfixed at one extremty and free at the other, ie a
cantil ever arm

The description of the patent in suit is adapted to be
consistent with the clains as anended.

Hence, the anmendnents do not introduce subject-matter
whi ch ext ends beyond the content of the application as
filed.

Wth respect to granted clains 10, 11 and 15,

i ndependent clains 1, 10 and 14 of the patent in suit
are restricted to the presence of automatic adjustnent
means or automatic positioning nmeans.

Therefore, the anendnents do not result in an extension
of the protection conferred.

It follows that none of the amendnents give rise to
obj ections under Article 123(2) and (3) EPC.

Article 76(1) EPC

The description and the draw ngs of the divisional
application as filed are the sanme of those of the
earlier application as filed. Support for the broad
formul ati on of the independent claim1l of the

di visional application is found in clains 35 36 and 38
of the earlier application as filed.

Therefore, the Board is satisfied that the divisional
application neets the requirenments of Article 76(1)
EPC.
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Appel lant | argued that although the earlier
application disclosed only the provision of support
menbers that were secured to a plate and novabl e al ong
a guide, the clainms of the patent in suit referred to
"support means" in general and neither nentioned the
pl ate nor the guide.

However, claim 38, which refers back to i ndependent

cl aim 36 and defines the provision of automatic
positioning nmeans for adjusting the position of the
support nenbers, does not require the presence of the
t he guide and/or of the plate. Therefore, claim 38
forms a sufficient basis to conclude that the absence
of the plate and the guide, in the independent clains
of the patent in suit, does not constitute an
infringenment of Article 76(1) EPC.

Wth respect to the expression "support neans”, it has
al ready been explained (see point 2.1.1 above) that, in
the present context, it has a neaning identical to that
of "support nenbers", and therefore the anendnent by
way of introduction of this expression does not alter
the clai ned subject-matter

Sufficiency of disclosure

The Board is satisfied that, having regard in
particular to Figures 1 to 7 and colum 1, line 11 to
colum 13, line 3 of the patent, the patent contains
sufficient information enabling a skilled person to
reproduce the clained pallet conveyor production |ine,
transfer apparatus, and nethod, and therefore, that the
requirenents of Article 83 EPC are net.

The Board already treated this question in its annex to
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t he sunmons to oral proceedings, and appellant | did
not supply further argunents concerning this point, but
only maintained its view that, since only the pallet
and the positioning unit were described in the patent
in suit, the information necessary for manufacturing
the conplete production line referred to in the clains
was m Ssi ng.

However, production |ines conprising a pallet conveyor
system | oadi ng/ unl oadi ng stations, and successive

wor kst ations are, undisputedly, generally known in the
art. Therefore, the skilled person would sinply use his
general know edge for manufacturing those el enments of

t he production |ine which are not specifically
described in the patent in suit, thereby arriving

wi thout difficulties at a conplete production |ine
including a pallet and a positioning unit as
specifically described.

Priority

The Board, after conparing the subject-matter of the

i ndependent clains of the patent in suit and the

di scl osure of the first priority docunent (US 212267 of
27 June 1988, wherein figures 1 to 7 and the foll ow ng
passages thereof are of particular rel evance: pages 4,
lines 6 to 22; page 5, line 24 to page 6, |ine 25;

page 12, lines 21 to 23), takes the view that the

cl aimed subject-matter can be derived directly and
unanbi guously, using common general know edge, fromthe
first priority docunent as a whole, and therefore
concludes that the first priority is valid for these
clainms, in accordance with Article 87(1) and G 2/98
(QJ 2001, 413).
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Appel lant | submitted that the priority clai mwas not
val i d because in the corresponding priority docunent
the aperture in the pallet was neither associated with
the technical problemto be solved nor were the
aperture, or the lifting neans, shown in the draw ngs.
Additionally, the first priority docunent did not

di sclose the feature that the Iifting nmeans was

uni npeded by the workpi ece support neans.

The aperture in the pallet and the lifting neans are
both directly and unanbi guously disclosed in the
description of the first priority docunent (see page 5,
lines 24 to 27; page 12, lines 21 to 23; claim13).
Whet her the aperture, or the lifting neans, was
associated with the statenent of the technical problem
in the priority docunment, or shown in the draw ngs
thereof, is irrelevant for the question whether the
requi renment for claimng priority of "the sane
invention" referred to in Article 87(1) EPCis net.

| ndeed, the standard to apply for answering this
question is, followng G 2/98 (supra), whether the

cl aimed subject-matter can be derived directly and
unanbi guously fromthe priority docunent as a whole. As
expl ai ned above, the question can be answered in the
affirmati ve.

As regards the feature that the lifting neans is

uni npeded by the workpi ece support nmeans, since it only
inplies that the lifting neans is uni npeded as regards
the function of raising or |owering the workpiece from
or onto the support nmeans, as expl ai ned above

(point 2.1.1), it is also directly and unanbi guously
derivable fromthe first priority docunment, nanely from
t he passage on page 12, lines 21 to 23, wherein it is
stated that the pallet may include an aperture adapted
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to permt a piston type lifting nmeans for lifting the
wor kpi ece fromthe pallet, and fromclaim13, stating
that the support nenbers are adapted to provide
accessibility to the workpi eces from bel ow so that the
wor kpi eces can be lifted.

The avail able prior art - late filed docunents

After considering the docunents D20 and D21, and the
all egation of a prior use by Axis spa (D19), filed one
nmont h before the date of oral proceedings, and the
argunents based thereon, pursuant to Article 114(1)

EPC, the Board concludes that even if it were to take
these citations into account it would not conme to a

di fferent decision on the appeal. Indeed, none of these
citations relates to a conveyor |ine having pallets.
Consequently, the Board decides to disregard themin
accordance with Article 114(2) EPC.

Appel lant | submitted that a pallet was nerely a
wor kpi ece carrier and therefore also D19 to D21 rel ated
to conveyor lines having pallets.

However, the Board is convinced that the term"pallet”
is used in the broad technical field of machine tools
for indicating a particular kind of workpiece carrier,
nanely a discrete tray or platformon which a workpiece
can be fixed, and which tray or platformis independent
fromthe conveyor Iine in that it can be taken

t herefrom wi t hout other elenents of the conveyor line
being affected. This view of the Board corresponds to

t he opinion of the experts, Professor Peter Foyer and
Robert lan MIls, as set out in their affidavits.

Hence, the chain conveyors shown in D19 to D21 cannot
be considered to represent pallet conveyor |ines.
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As regards the alleged prior use by Guitti Macchine
s.r.l., which was di sregarded by the Opposition
Division in accordance with Article 114(2) EPC (see the
appeal ed deci sion, point 2 of the reasons), further

evi dence represented by docunments D18, D22 and D23 was
filed in the appeal proceedings in addition to the

decl arations D15 to D17 of Mss Cuitti, Pabel and Denis
filed in opposition proceedings.

This prior use was cited nore than a year after
expiration of the opposition period and thus out of
time. The relevant and quite extensive case |aw of the
Boards of Appeal has devel oped several criteria for
deciding on the adm ssibility of late-filed facts,

evi dence and rel ated argunents, in particular the
material's relevance (T 156/84 - QJ 1988, 372), whether
t he subm ssion constituted a procedural abuse

(eg T 1019/92 concerning prior art material originating
fromthe opponent itself) or whether admtting the
|ate-filed docunents could | ead to an excessive del ay
in the proceedings (see T 534/89 - Q) 1994, 464).
Summing up these criteria against the background of the
principles set out by the Enlarged Board of Appeal in
G 9/91 and G 10/91 with regard to the adm ssibility of
fresh grounds of opposition, it was held in decision

T 1002/92 (QJ 95, 605) that in proceedi ngs before the
opposition divisions, late-filed facts, evidence and
rel ated argunents which go beyond the indication of
facts, evidence and argunents presented in the notice
of opposition should only exceptionally be admtted
into the proceedings, if prima facie, there are clear
reasons to suspect that such |late-filed material would
prej udi ce the mai ntenance of the patent in suit.

In the Board's opinion, such prima facie inpact on the
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patent is not per se excluded and new facts are not to
be di sregarded automatically, whenever the new facts
first need to be established by taking evidence. The
fact that the outcone of the taking of evidence cannot
be predicted in advance - to the extent that it could,
t he taking of evidence would be a superfluous exercise
- does not by itself entail the exclusion of |ate

al l egations of facts requiring a (distinct) taking of
evi dence which inevitably takes tine, e.g. for the
hearing of witnesses. On the other hand and in contrast
to late-filed official docunents, the nere rel evance of
an alleged prior use as to its substance cannot be

deci sive either, because it is, until proven, only
hypot hetical. Rather, the aforenentioned prima facie
approach nmeans in the given circunstances that -
simlar to the concept of "d aubhaftmachung” under e.g.
German | aw - the deciding body, on the bal ance of
probabilities in the Iight of all which has been

subm tted concerning the alleged facts (in particul ar
evi dence submtted and/or offered, argunents and
counterargunents) in its context and agai nst the
background of general know edge and experience,
concludes that there are good reasons to expect a
positive outcone fromthe taking of evidence. If such
an expectation is not justified, e.g. because of

i nconsi stencies or even contradictions in the rel evant
subm ssions, then the facts and evi dence may be

di sregarded pursuant to Article 114(2) EPC w t hout
further inquiries.

The Opposition Division's decision to disregard the

all eged prior use in question (D15 to D17) was based on
a thorough evaluation along the |ines set out above,
and in particular on an apparent inconsistency in
respect of the drawings submtted in support of the
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prior use (point 2 of the reasons of the decision under
appeal ). Therefore, the Qpposition D vision has
correctly exercised its discretionary power in this
respect. The further evidence filed during the appeal
proceedi ngs does not suggest a different assessnent,
quite to the contrary: the Cvil Court of Florence
(1T), after having heard the wtnesses CGuitti, Pabel
and Denis on the sane alleged prior use in a case
concerning the patent granted on the parent application
of the patent underlying the present appeal, cane to

t he conclusion that there was no reliable proof of the
public availability before June 1988 of the Quitti
device in accordance of the alleged prior use (see D23,
page 12). This finding of an independent court, even if
it is not binding on the instances of the EPQ
denonstrates that the appraisal by the Opposition
Division to disregard the alleged prior use by Guitti
Macchine s.r.l. was proper and realistic, and the Board
sees no reason to deviate fromit.

As regards the alleged sale of an apparatus by Guitti
Macchine s.r.l., there is no need for any consideration
to be given in this respect since the apparatus was
first delivered in Decenber 1988, after the valid
priority date of the patent in suit. It would not,
therefore, formpart of the prior art according to
Article 54(2) EPC

Docunent D12 al so does not formpart of the prior art
according to Article 54(2) EPC since it was published
on 29 Novenber 1988, ie after the relevant priority
date of the patent in suit.

The Board is satisfied that the subject-matter of the
patent in suit is not disclosed in any of the avail able
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pi eces of prior art. Indeed, none of them discloses a
production line, transfer apparatus and net hod wherein
pal | ets have adjustabl e workpi ece support neans and
automati c adj ustnent neans are provided to adjust the
support neans to support workpieces at different

| ocations. This was not in dispute between the parties
during appeal proceedings.

Therefore, the subject-matter of clains 1, 10 and 14 is
found to be novel.

| nventive step

The technical problemunderlying the patent in suit
consists in providing a pallet conveyor production |ine
that efficiently acconmopdat es wor kpi eces of different

di mensi ons (see colum 3, lines 13 to 24 of the patent
in suit).

Docunent D2 undi sputedly represents the cl osest prior
art. It discloses an apparatus which ainms at the sane
objective (see D2, colum 3, lines 33 to 36) as and has
the nost technical features in comon with the clained
i nvention.

Using the wording of claim1, D2 discloses (see

Figure 1) a pallet conveyor production Iine conprising
a conveyor for transporting pallets, at |east one
pall et (15, see Figure 2) for a workpiece (6)
conprising a base having an aperture therethrough,

wor kpi ece support nmeans (8) for supporting a workpiece
over the aperture so that it can be raised fromor

| onered on to said support neans by a lifting nmeans
(11) passing through said aperture from beneath, the
wor kpi ece support neans being arranged to support the
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wor kpi ece at | ocations on opposing sides of the
aperture so that the lifting neans i s uni npeded by the
wor kpi ece support neans, at |east one workpiece
handl i ng neans at a station (1) conprising lifting
means adapted to pass through the pallet aperture from
beneath for raising or |owering the workpiece fromor
onto the support neans.

The above nentioned technical problemis solved, in
accordance with the definition of claim1, by the
provi si on of workpi ece support neans bei ng adjustabl e
to vary the distance between said |ocations to
accommobdat e wor kpi eces of different dinensions, and of
automati c neans provided at a first station for

adj usting the workpi ece support neans so that the

di stance between said |locations is appropriate for a
wor kpi ece to be transferred.

D2 teaches that different workpi eces nmay be
accommodat ed on pallets having preferably the sane
outer dinensions (colum 3, lines 33 to 36). However,
D2 only specifies that the pallets have preferably the
sanme outer dinensions; it does not disclose or suggest
to provide the pallet with support neans adjustable for
accommpdating said different workpieces. The pallets
havi ng preferably the same outer dinensions m ght
actually constitute different famlies of pallets, each
adapted for a different workpiece, as generally known
in the art.

Docunents D10, D11 and D13 relate to pallet conveyor
I ines, but do not disclose any pallets having
adj ust abl e support neans. These docunents cannot,

t herefore, suggest the clainmed solution to the

t echni cal probl em
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Docunents D7 and D8 relate to chain conveyors. D7
explicitly discloses (page 4, line 3 fromthe bottomto
page 5, first paragraph) that the distance between the
chains 3, and hence between support nenbers 34, can be
adj usted (see Figure 5). However, the skilled person
woul d not transfer this arrangenent to a pallet
conveyor |ine when seeking to vary the distance between
t he support nenbers of a pallet. |Indeed, as expl ai ned
above (see point 5.1 of this decision), a pallet is

i ndependent fromthe conveyor |ine, and therefore any
variations of the distance between the chains of the
conveyor as disclosed by D7 woul d not affect the
support nenbers which are on the pallet. Hence, neither
D7 nor D8, which is silent about any adjustment of the
support neans, suggest the clainmed solution to the
techni cal probl em

A further piece of prior art, which was not disputed by
appellant 111, is acknow edged in the description of

t he divisional application as filed (see colum 1,

line 58 to colum 2, line 4 of the published
application), wherein it is stated that conventi onal
pal | ets have nmechani cal connecting |inks or fasteners

t hat nust be manual ly | oosened so that the support
menbers can be noved, and then refastened to secure the
wor kpi ece support nmenbers to the pallet in the proper

| ocati on. However, the nere presence of manually
adj ust abl e fasteners does not constitute an indication
| eadi ng the skilled person towards the clained
solution. In particular, there is no suggestion of

provi ding automati c adjusting neans at a station of the
production line allow ng automatic control of the
transport of differently sized workpi eces. Mreover,
such fasteners, although manually adjustable, are
hardly suitable for automatic adjustnment and thus woul d
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even | ead away fromthe idea of providing automatic

adj ust nent neans. Hence, also this further prior art
woul d not suggest the clained solution to the technical
pr obl em

The ot her avail abl e docunents do not discl ose any
pal | et s havi ng adjustabl e support neans, and |ikew se
do not suggest the clained solution to the technical
pr obl em

6.5 Appel lant | argued that the provision of a pallet
havi ng adj ustabl e support means in the production line
of D2 was obvious. Simlarly, also the further step of
provi di ng an automati c adj ustnent of the support
menbers by nmeans of an automatic adjusting neans
positioned in the support |ine was obvious.

However, even if it were obvious to provide a pallet
havi ng adj ustabl e support nmeans in the production line
of D2, there is no suggestion in the avail able prior
art that inproved efficiency and flexibility thereof
could be achieved if the adjustnment of the support
means were carried out automatically in the production
line, by neans of an additional unit specially

dedi cated to said adjustnent.

In this respect, the Board considers the argunent of
appellant 11, that the adjustnment of the support
menbers through an automati c adj ust ment neans provi ded
at a first station was the direct result of the
automati on of the steps perforned by the human operator
on the prior art pallet having manual |y adjustable
support nmenbers, his hands corresponding to the

adj ust nent neans and his | ocation when performng the
manual adj ustment corresponding to that of the first

2282.D Y A
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station, to be based on hindsight. In this respect the
Board observes that there is no disclosure of any
manual adj ustment being perfornmed on a pallet when the
latter is in the production line. In the Board' s view,
a manual adjustnment would actually be carried out when
the pallet is pulled off the line, for reasons of

saf ety and conveni ence for the human operator.

As a result of the above, the Board concludes that the
cited prior art does not suggest the clainmed solution
to the posed problem

The all eged prior use by Mele Wrk Euskirchen(D14)

In its decision, the Qpposition Division stated that it
was not necessary to decide whether the alleged prior
use in accordance with the drawi ngs D14 fornmed part of
the state of the art because it was not relevant.
Having regard to this conclusion, the Board considers
it appropriate to first investigate the relevance of
that all eged prior use.

The draw ngs D14 show a pall et having workpi ece support
nmeans that can be manually adjusted. Therefore, even if
it were assuned that D14 was a public prior use, it
woul d not be nore relevant than the prior art

acknow edged in the description of the divisional
application as filed (see colum 1, line 58 to

colum 2, line 4 of the divisional application as
publ i shed; see point 6.3 of this decision).
Consequently, it would not affect either the novelty or
i nventiveness of the subject-matter of claim1.
Therefore, for the purposes of determ ning novelty and
inventive step, it is not necessary to actually decide
whet her the alleged prior use by Mele Werk Euskirchen
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was public.

It follows that the subject-matter of claim2l1l is nove
and not rendered obvious by the relevant prior art,
i ncluding the alleged prior use.

| ndependent clains 10 and 14 require, simlarly to
claiml (see point 6.2 of this decision), the provision
of adj ustabl e workpi ece support neans and of automatic
posi tioning nmeans in the transfer apparatus or
production |line, respectively. Therefore, for the same
reasons given in respect of claim1l1, their subject-
matter is also novel and involves an inventive step.

Therefore, the independent clainms 1, 10 and 14,
together with the dependent clains and the description
as anmended during the oral proceedings of 21 June 2002,
and the remai ni ng patent docunents as naintai ned by the
deci si on under appeal, forma suitable basis for

mai nt enance of the patent in anmended form

For these reasons it is decided that:

2282.D

The deci sion under appeal is set aside.

The case is remtted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:

Cl ai ns: 1 to 15 filed during oral proceedings;

Descri pti on: colums 1 and 2 filed during oral
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pr oceedi ngs;

colums 3 to 15 as nmintained by the
deci si on under appeal;

figures 1 to 15 as maintained by the

deci si on under appeal .

The Chai r man

P. Alting van Ceusau



