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Summary of Facts and Subm ssi ons
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Thi s appeal is against the decision of the exam ning

di vision dated 7 Decenber 1998 to refuse European

pat ent application No. 92 905 377.5 on the grounds that
the clains of the main and auxiliary requests did not
nmeet the requirenents of Article 84 EPC

The grounds of refusal were that the clains of the main
request |lacked clarity and conci seness. In particular,

t he expression "adverse effect” used in claim1l was a
relative term and vague and indefinite, and it also
di d not have a generally accepted neani ng and was

anbi guous. Mreover, there were three independent
clainms which were essentially identical in scope and

t herefore | acked conci seness. Furthernore, these clains
defined subject-matter for which protection was sought
interms of the result to be achieved, which was not
perm ssible in the circunstances. The first to fourth
auxiliary requests were also open to the sane
objections, and the first and third auxiliary requests
were additionally objectionable for |ack of support by
t he description.

On 26 January 1999 the appellant (applicant) |odged an
appeal against the decision and paid the prescribed
fee. On 7 April 1999 a statenent of grounds of appeal
was fil ed.

The appel | ant requests that the decision under appeal
be set aside and that a patent be granted on the basis
of clainmse 1 to 77 submtted by tel efax on 7 Novenber
2000 (Schedule 1A(4)). Previous requests had been
filed, but the appellant stated that were the clains of
Schedul e 1A(4) to be found all owabl e by the Appeal
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Board, this request would be made the main request, and
all other requests would be del et ed.

The i ndependent clains 1, 25, and 54 of Schedul e 1A(4)
read as foll ows:

Caimil

A nmethod of inhibiting the adverse effect on a living
system of an anmbient tinme varying field having as
characteristic paraneters one or nore of anplitude,
frequency, phase, wave form nodul ati on and direction;

in which the anbient tinme varying field has an electric
conponent of 5 Kv/Mor less, or has a magnetic
conponent of 500 uT or |less, or has an electric
conponent of 5Kv/Mor |ess and a magnetic conponent of
500 uT or less; and

t he nethod conprises the steps of changing at |east one
of the characteristic paranmeters of said field to which
the living systemis exposed within tinme intervals of
approximately ten seconds or |ess.

Claim 25

Apparatus for inhibiting the adverse effect on a living
system of an anmbient tinme varying field having as
characteristic paraneters one or nore of anplitude,
frequency, phase, wave form nodul ati on and direction;

in which the anbient tinme varying field has an electric
conponent of 5 Kv/Mor less, or has a magnetic
conponent of 500 uT or |less, or has an electric
conmponent of 5 Kv/Mor |ess and a magnetic conponent of



2787.D

- 3 - T 0433/ 99

500 uT or less; and

t he apparatus conprises neans (10, 14, 22, 24, 26, 28,
30) for changing at | east one of the characteristic
paraneters of said field to which the living systemis
exposed within tinme intervals of approximately ten
seconds or |ess.

Cl aimb54

The use of changes in at | east one characteristic
paraneter of an anmbient tinme varying field for
inhibiting its adverse effect on a living system the
anbient tinme varying field having as characteristic
paraneters one or nore of anplitude, frequency, phase,
wave form nodul ation and direction;

in which the anbient tinme varying field has an electric
conmponent of 5 Kv/Mor less, or has a magnetic
conponent of 500 uT or |less, or has an electric
conponent of 5 Kv/Mor |ess and a magnetic conponent of
500 uT or less; and

the use conprises the steps of changing at | east one of
the characteristic paraneters of said field to which
the living systemis exposed within tinme intervals of
approximately ten seconds or |ess.

The appel | ant argued as foll ows:

The expression "inhibiting the adverse effect on a
living systenf was clear in the context since each word
had a preci se neaning, and the description gave several
exanpl es of adverse effects. It was clear to a person
skilled in the art what was adverse and what was not
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adverse in a given situation, and the clains required
that the adverse effect be inhibited, i.e. at |east
reduced, but not necessarily conpletely elimnated. The
exam ni ng division had given no exanple of what m ght
be consi dered adverse by one interpretation but not
adverse by another interpretation, or when this
expressi on m ght be anbi guous.

Moreover, this termin the introductory part of the
clainms was nerely an indication of the aimof the
nmet hod or apparatus, and not the solitary novelty

i nvoki ng feature.

The clains did not define the invention by result,
instead there were specific features defined at the end
of each of the main clains, that brought about the
desired result.

The application now contai ned one i ndependent claimin
each category. The presence of a nmethod claimand a use
claimwas allowable in the present case since a use
claimwas a special case of a nethod claim and the

Gui delines for Exam nation at the EPO envi saged the

si mul t aneous presence of such cl ai ns.

Reasons for the Deci sion

1
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The appeal is adm ssible since it conplies with the
provi sions nentioned in Rule 65(1) EPC.

Amrendnent s

Claim1 includes the foll ow ng features not contained
inclaiml of the application as originally filed
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[ enphasis in bold added]:

(1) The anmbient time varying field has as
characteristic paraneters one or nore of
anplitude, frequency, phase, waveform nodul ation
and direction

(iit) The anbient tinme varying field has an electric
conponent of 5 Kv/Mor less, or has a magnetic
conmponent of 500 uT or |ess

(iii) The at |least one of the characteristic paraneters
of said field to which the living systemis
exposed is changed within tinme intervals of
approximately ten seconds or |ess.

The new features of claim1 are all owabl e under
Article 123(2) EPC since they are supported by the
application as originally filed as foll ows:

(1) That the characteristic paraneters may include
anpl i tude, frequency, phase, waveform and direction
is disclosed on page 5, lines 3 to 7 and clains 2 to
6.

Pages 10 to 12 discuss the case where m crowaves are
nodul ated alternately by signals at 55 Hz and 65 Hz,
t he frequency being changed at different tine
intervals. This provides support for the feature that
one of the characteristic paraneters that may be
changed i s nodul ati on.

In practice mcrowaves will always be nodul ated by
| ower frequency signals, so there is no need to
specify this in the claim and it al so seens
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reasonabl e to assune simlar results will obtain at
nodul ati on by signals of frequencies other than 55 Hz
and 65 Hz, the effective frequency range being
determ ned by the cell size, for exanple, see

point 3.2 below Therefore, there is no need to
restrict the clainms to these frequencies.

(i) This feature is supported by page 6, lines 28 to 31
and original clainms 55 and 56, which state that only
one of these fields may be the anbient field.

(iii) Oiginal claim28 defined apparatus for inhibiting
the adverse effects of anmbient tinme varying fields,
whereby the characteristic paraneter is changed
within time intervals of approximately ten seconds or
| ess.

The i ndependent apparatus claim25 and use claimb54 are
correspondi ngly worded and are equally supported by the
application as originally filed.

Therefore, there is no objection to the independent clains
under Article 123(2) EPC

Clarity

"Adverse effect”

The term "adverse effect” is clear in the context since
each word of this termhas a clear dictionary neani ng and
their conbination is also clear. In general an adverse
effect is one that is injurious or unfavourable, but

speci fic exanpl es of adverse effects of el ectromagnetic
radi ation on living systens, e.g. cancers, enbryo
abnormalities, enzyne activity, etc. are also given in the
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appl i cation.

The application discloses different types of adverse
effects produced by the types of radiation fields defined
in the clainms. Thus, pages 2 to 4 review past work in which
vari ous types of cancers are said to be caused, biol ogical
cell function is altered, chick enbryos have induced
abnormalities, and birth defects and bone osteobl asts are
sti mul at ed.

Mor eover, the applicant has filed substantial and

i npressive evidence to denonstrate that many different
effects are caused by such radiation on single cells,

ti ssues, animals, and humans. The evidence is from

reput abl e research establishnments, universities, and
governnental agencies and is published in serious refereed
journals, and nust, therefore, be accepted. The application
need not list all the possible effects since these are very
extensive and cover a wide variety of living beings, and it
is fair that the clains cover all undesirable effects that
may occur when living beings are exposed over |ong periods
to el ectromagnetic radiation of the type defined in the
clainms, by using the general term "adverse effect".

It is in the nature of nedical afflictions that the effect
of a given stinulus may vary from person to person, or sone
persons nmay not be affected at all, but that does not nake
the termdescribing the affliction unclear. For exanple, a
noi se may i nduce a headache in one person but not affect
anot her, but there is no lack of clarity owwng to the fact
that the effect of the noise is variable or the headache
may be manifest as different types of pain, or not at all.

"Living systens"
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The expression "living systens” includes single cells,

ti ssues, aninmals and humans, see page 4, |lines 29 and 30.
That the technical effect disclosed functions at the |evel
of the individual cell is disclosed on page 6, for exanple,
where the description states that a cell beconmes confused
by the changing field and does not respond to an insult,
see also point 3.2 below Cbservations on enzyne activity
are also reported on page 10 onwards, as are studies on
chick enbryos (pages 12 and 13), but the main thrust of the
application is the protection of humans and animals, to

whi ch the enbodi nents described with reference to Figures 3
to 8 are devoted. The expression "living systens" is,
therefore, clear and its use is justified since changing
the characteristic paraneters of an anbient field to which
the living systemis exposed within tinme intervals of
approximately ten seconds or less affects a w de range of
living beings on the evolutionary scale.

"Inhibiting the adverse effect”

This expression is also clear, it sinply neans that any
adverse effects of el ectromagnetic radiation on a cell,

ti ssue, human or aninmal are to be checked, i.e decreased or
stopped, and not necessarily totally elimnated.

To summari se, the expression "inhibiting the adverse effect
on a living system is clear in the context and supported
by the description.

Definition by reference to the desired result

Met hod clainms normally contain an introductory phrase

i ndi cating what the nethod achieves, and go on to define
one or nore process steps that achieve the result, but this
does not constitute defining the method by the result to be
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achi eved. The present clains have a simlar construction,
wherein they indicate what is to be achieved, which is the
inhibition of an adverse effect of an anmbient time varying
el ectromagnetic field on a living system and a process
step for achieving this, which is the step of changing a
characteristic paraneter of the field within tine intervals
of approximately 10 seconds or | ess.

The paragraph |inking pages 5 and 6 says explicitly that

t he adverse health effects upon living systens may be

i nhi bited by changi ng one or nore of the characteristic
paraneters of the anmbient tinme varying field to which the
[iving systemis exposed in tine periods |ess than
approximately ten seconds. Not only is this the solution,
but the subsequent paragraphs propose an explanation of the
mechani sm |l eading to the success of the solution, as
follows: An insult (e.g. drug, chem cal, virus,

el ectromagnetic field, etc.) will cause a signal to be sent
fromreceptors (often at the cell nmenbrane) into the

bi ochem cal pathways of the cell, and this nmechani smcan be
stopped by confusing the cell with fields that vary in tine
in the ways specified. Thus the cells becone confused and
do not respond to the insulting field.

Therefore, the instruction given in the clainms is quite
specific, and no undue experinmentation is required. Thus,
the main clains clearly define the process step required to
achieve the desired effect, and are clear, accordingly.

The clains woul d be objectionable in this respect were they
worded with a clause such as "said changes being sel ected
such that the adverse effects of the field are inhibited".

I nstead, the present invention is defined by concrete
features necessary to achieve the desired result, nanely a
characteristic parameter of the field is changed within
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time intervals of approximately 10 seconds or |ess.
Therefore, the clains are clear in this respect.

Conci seness

The main request conprises the follow ng i ndependent
claims: Cdaiml to a nethod, claim?25 to an apparatus, and
claim54 to a use. There is no doubt that an independent
apparatus clai mand an i ndependent nethod clai mmy co-

exi st in a single application.

However, the presence of overlapping nethod and use cl ai ns
requires justification, which is as follows: In the nethod
claimthe enphasis is on the nethod for protecting a living
system fromthe adverse effect of a radiation field,
whereas in the use claimthe enphasis is on the use of
changes in a field to inhibit their potential adverse
effects, which is independent of whether or not a living
systemis present. Therefore, these clains have slightly
di fferent scope and the appellant's desire to cover these
slightly different intentions gives rise to the two types
of cl ains.

Mor eover, such a nmethod of claimng allows for differences
inclaiminterpretation in the different contracting states
of the EPO particularly during infringenment and revocation
proceedi ngs in national courts, when opportunities for
anmendnent are limted. It is conceivable that there may
wel |l be differences in interpretation of method and use
clainms in the national courts of the different contracting
states, and the applicant should be entitled to cover his
invention in all possible ways so as to obtain ful
protection therefor in all the designated countries.

This view is supported by the Guidelines for Exam nation at
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the EPO, G111, 3.2, which discourages an over-acedem c or
rigid approach to the presence of clains that are
differently worded but apparently of simlar effect.

Support by the description

The exam ni ng division had al so objected that the clainms of
auxiliary requests 1 and 3 were too broad. This point is
now of no consequence since the clainms now under

consi deration no |onger use the wording objected to by the
exam ni ng di vi si on.

For the above reasons the clains of Schedule 1A(4) neet the
requi renents of Article 84 EPC. The appellant's statenent
in point Il above is understood by the Board to nmean t hat
were the clains of this request to be considered to neet
the requirements of Article 84 EPC, then this would be
pronoted to the status of the main request. In view of the
above, Schedule 1A(4) is considered to be the nmain request
and the other requests need not be considered further.

G her matters

The Board observes that the exam ning division had raised
an objection under Article 83 EPC and subsequently dropped
this objection. The Board endorses the view of the

exam ning division that this objection is not justified in
view of the evidence filed by the appellant, that radiation
fields of the type defined in the clains may, indeed, be
adversely affecting living beings, and that the present

i nvention does appear to aneliorate these adverse effects.
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of the foll ow ng docunents:
Clainms 1 to 77 submitted on 7 Novenber 2000.
Description pages 4B and 4C subm tted on 7 Novenber 2000.

The Regi strar: The Chai r man:

V. Commar e W D. Wil
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