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Summary of Facts and Subm ssi ons

2726.D

The appel l ant (patent proprietor) |odged an appeal on
23 April 1999 against the opposition division's
decision notified by post on 26 February 1999 revoking
Eur opean patent No. 0 569 584.

The appeal fee was paid sinmultaneously and the
statenment setting out the grounds of appeal was filed
on 6 July 1999.

An opposition was filed requesting revocation of the
patent as a whole on the basis of Article 100(a) EPC
The opposition division held that |ack of inventive
step (Article 56 EPC) of the subject-matter of Clains 1
and 12 on file prejudiced the maintenance of the patent
having regard to the conbi ned teachings of the
fol |l ow ng docunents:

Dl: WO A-90/03919 and

D10: US-A-4 793 514.

In the statenment of the grounds of appeal, the
appel  ant contended nmainly that neither D1, nor D10
taught or suggested nodifying the single flow path
probe of D1 to include a second flow path, the

teachi ngs of these two docunments being inconpati bl e.

After the respondent (opponent) has referred to the
foll owi ng two docunments:

D2: US-A-1 319 376 and

D9: US-A-3 892 235,
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the appellant replied that D2 failed to disclose an
actuator probe simlar to the probe clainmed in daiml
and that the probe of D2 was inconpatible either with

t he probe structure of D1 or with the cap assenbly of
D10. He was al so of the opinion that the skilled person
woul d not conbi ne the teachings of D1 and D9 since D9
concerns a pressurized system which operates in a
conpletely different manner than the unpressurized
bottl ed water dispenser of DI.

On the contrary, the respondent enphasized that the
general concept of providing separate flow paths for

t he sinul taneous exchange of air and water between the
reservoir and the bottle was al ready disclosed by D10,
this concept being known for elimnating the glugging
action that occurs in a water station of the kind

di sclosed in D1 which has a single flow path for both
air and water. Therefore, according to him the skilled
person wishing to get rid of said glugging action would
naturally and logically nodify the probe of D1
accordingly.

The respondent nade the sanme reasoning with the
teaching of D2 in conbination with the teaching of D1
or D10 and contended that, in D2, the air flow path
included a first segnent defined by vents (10) and a
second segnent between vents (10) and the | owernost end
of tube (24) and that covering said | owernost end by
the water |evel would stop the air flowng into the
bottl e.

Mor eover, he contended that the subject-matter of
Claim 12 | acked novelty over the teaching of D2.

According to the respondent, the node of operation
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described in D9 was exactly the sane as that defined in
the clains of the opposed patent and the skilled person
woul d have regard to the teaching of this docunent

al though it was not concerned wi th dispensing water for
dri nki ng.

Oral proceedi ngs took place on 4 October 2000.

Al t hough the respondent had been duly summoned to oral
proceedi ngs he did not appear and the proceedi ngs
continued without himin accordance with Rule 71(2)
EPC.

The appellant filed new i ndependent Clains 1 and 12 as
a basis for a sole request and contended in particul ar
t hat D10 gave an incorrect information as regards the
fatigue failure of the bottomof the bottles described
as being caused by air bubbling upwardly inside the
bottle. In his opinion, it was inplicit that the
actuator probe of the receiver assenbly according to
the invention does not extend up to the bottom of the
inverted bottle since the probe is used for opening and
closing the valve. Al so, the appellant pointed out that
neither D2 nor D9 were concerned with plastic bottles
and with the problemof bottle cracking.

At the end of the oral proceedings, the appellant
requested that the decision under appeal be set aside
and that the patent be naintained on the basis of
Clains 1 and 12 as submtted in the oral proceedings
and Clains 2 to 11 and 13 to 15 as granted.

It was noted that the respondent had requested in
witing that the appeal be dism ssed.
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Caiml1l on file reads as foll ows:

"1l. A bottled water station of the type to provide

wat er for drinking and cooking, conprising:

- a bottle cap (20) nmounted onto a water bottle (12),
said bottle cap including a val ve nenber (24);

- a station housing (14) including an upwardly open
vented water reservoir (16); and

- a receiver assenbly (38) on said reservoir (16) and

i ncludi ng nmeans for receiving and supporting said water
bottle (12) in an inverted orientation with said bottle
cap (20) thereon;

said receiver assenbly (38) including an actuator probe
(26) for engaging said bottle cap (20) to displace said
val ve menber (24) to an open position when the bottle
(12) with said cap (20) thereon is received by said
recei ver assenbly;

sai d actuator probe (26) defining a first flow path
(70, 80) for water flow passage fromthe bottle (12) to
said reservoir (16),

characteri sed by said actuator probe defining a second
flow path (72, 82, 83) for air flow passage from said
reservoir into the bottle, said first and second fl ow
pat hs bei ng separate from one another fromsaid
reservoir to the bottle interior to allow substantially
si mul t aneous and separ ate exchange respectively of
water and air between said reservoir and the bottle;
said second flow path (72, 82, 83) having a | owernost
end di sposed within an upper region of said reservoir
in a position to be covered and cl osed by water within
said reservoir when the reservoir water level rises to
a substantially filled condition, and to be uncovered
and exposed when the reservoir water |level falls bel ow
said | owernost end, whereby air flow passage fromsaid
reservoir and through said second flow path into the
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bottle is interrupted by the water within said
reservoir when the reservoir water level rises to the
substantially filled condition to correspondingly halt
downward flow of water fromthe bottle (12) and through
said first flow path (70, 80) to said reservoir (16),
and further whereby air flow passage from said
reservoir (16) and through said second flow path into
the bottle (12) is resuned when the reservoir water

| evel falls below said | owernost end to correspondi ngly
permt resuned downward water flow fromthe bottle and
t hrough said first flow path to said reservoir. "

Caimi12 on file reads as foll ows:

"12. A receiver assenbly for use in a bottled water
station of the type to provide water for drinking and
cooki ng havi ng an upwardly open and vented water
reservoir, said receiver assenbly conprising:

support funnel nmeans (40) for receiving and supporting
a water bottle (12) in an inverted orientation for
drain fl ow passage of water fromthe bottle;

means for nmounting said support funnel nmeans (40) over
the reservoir whereby water draining fromthe bottle
flows into the reservoir; and

an actuator probe (26) within said support funnel neans
(40), said probe (26) having a size and shape to extend
a short distance into the interior of the bottle
supported by said support funnel nmeans (40), said probe
(26) defining a flow path (70, 80, 72, 82, 83) for an
exchange of water and air between the reservoir (16)
and the bottle (12);

characterised by said flow path consisting of separate
first (70, 80) and second (72, 82, 83) flow paths, the
first flow path being for water and the second fl ow
path for air thereby allow ng substantially



- 6 - T 0426/ 99

si mul t aneous and separ ate exchange respectively of
water and air between the reservoir (16) and the bottle
(12),

said second flow path (72, 82, 83) having a | owernost
end di sposed within an upper region of said reservoir
in a position to be covered and closed by water within
said reservoir (16) when the reservoir water |eve
rises to a substantially filled condition, and to be
uncovered and exposed when the reservoir water |evel
falls bel ow said | owernost end, whereby air flow
passage fromsaid reservoir and through said second
flow path into the bottle is interrupted by the water
within said reservoir when the reservoir water |eve
rises to the substantially filled condition to
correspondingly halt downward flow of water fromthe
bottl e and through said first flow path to said
reservoir, and further whereby air flow passage from
said reservoir and through said second flow path into
the bottle is resunmed when the reservoir water |eve
falls below said | owernost end to correspondi ngly
permt resuned downward water flow fromthe bottle and
through said first flow path to said reservoir."

Reasons for the Decision

1. Adm ssibility

The appeal is adm ssible.

2. Claim1l as submtted in the oral proceedings

2.1 Modi fications (Article 123 EPC)

Conpared to Caiml as granted (see page 6 of the
patent specification), the new Caiml differs

2726.D Y A
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therefrom as foll ows:

columm 9, line 57: Between the words "station" and
"conprising” of Claiml1 as granted the foll ow ng
sent ence has been i ntroduced:

"of the type to provide water for drinking and
cooki ng"

This additional sentence defines nore precisely
the technical field of the invention and a support
can be found in the application as originally
filed, on page 2, lines 3 and 4.

colum 10, lines 23 to 25: The words:
"substantially sinmultaneous” of Claim1l1l as granted
have been del eted and repl aced after the word
"bottle" by the foll ow ng sentence:

", said first and second fl ow paths being separate
fromone another fromsaid reservoir to the bottle
interior to allow substantially sinultaneous and
separate exchange respectively of water and air
bet ween said reservoir and the bottle".

This sentence clearly specifies that the two
passages inside the actuator probe for
respectively the flow of air and the flow of water
are conpletely separated from one another from one
end to the other end, i.e. between the reservoir
and the interior of the bottle. A support can be
found in the application as originally filed, for
exanple on page 9, lines 7 to 10 or in Figures 2
to 8.
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- colum 10, lines 32 to 33 and 44 to 45: The
expression: "the substantially filled condition"
used in Caiml as granted has been repl aced by:

"sai d | ower nost end".

When the water level rises into the reservoir and
reaches the | owernost extent of the |lock collar 56
which fornms the | owernost end of the air flow path

t hrough the probe, the air trapped inside the annul ar
chanber delimted by the insert tube 74 and the | ock
collar 56 can still escape upwards into the bottle
interior through the annul ar space 82 between the probe
tube 66 and the insert tube 74. An equilibrium between
the pressures inside and outside the bottle is reached
at a position of the water |evel corresponding to the
"substantially filled condition" which is necessarily
hi gher than the | owernost end of the second fl ow path
(i.e. the |l owernost extent of the lock collar 56).
Therefore, when the water level falls down, said

| oner nost end remai ns "covered and cl osed” by water up
to the nonent the falling water |evel has reached a
posi tion bel ow said | owernost end and not up to the
nonent the water level starts to fall down fromsaid
"substantially filled condition", which is higher as
sai d | ower nost end.

The above-nentioned nodification avoids a

m sunder st andi ng of the functioning of the probe
wongly described in colum 9, lines 4 to 10 of the
pat ent .

Therefore all the above-nenti oned nodifications
contribute to clarify the clains and since they are
supported by the application as originally filed and
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reduce the protection conferred by the patent, no
objection is made in application of Article 123 EPC.

Interpretation of aiml

In the light of the description of the originally filed
application and in the context of the invention, the
followi ng expressions in Claim1l as granted which have
been kept in the new Claim1l should be interpreted as
fol | ows:

- val ve nenber (see colum 10 of the patent
specification, lines 2 and 13): designates a
cl osure nenber capabl e of being displaced to an
open position and being returned back to its
initial closed position (see for exanple Figures 4
to 8 of the application as originally filed and
t he correspondi ng text).

- actuator probe (see colum 10, lines 11 to 12, 16
and 22): designates an el ongated nenber capabl e of
opening a valve nenber closing initially a bottle
and of penetrating inside the interior of said
bottle (see Figures 2 to 8 of the application as
originally filed).

- substantially filled condition (see colum 10,
lines 30 to 31 and 37 to 38): designates the
maxi mum | evel of the water inside the reservoir
when an equilibrium between air pressures and
colums of water respectively inside and outside
the bottle is reached.

Novelty (Article 54 EPC)
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The actuator probe of the receiver assenbly according
to Caim1l defines two separate flow paths for
respectively water and air whereas the probe discl osed
in D1 conprises only one flow path for both water and
air.

The water station according to Claim1l conprises a
bottle cap including a val ve nenber and an actuat or
probe the function of which is to engage and to

di spl ace said valve nenber to an open position whereas
the liquid dispensing apparatus of D2 (see Figure 1)
does not conprise such an assenbly. Mreover, inside
the probe (plug 8a, 17, 19) of the dispenser according
to D2 the paths for water and air flows are not
separated from each other in the meaning of the present
invention but forma single path (see D2: plug 8a, 17,
19 in Figures 2, 4, 5 and 7).

D9 does not concern a bottled water station of the type
to provide water for drinking and cooking but an

i nhal ati on apparatus functioning with conpressed air or
oxygen i.e. in a conpletely different way as the
clainmed station, e.g. having no valve nenber in the
meani ng of the present invention (see section 2.2
above).

D10 is concerned with a closure assenbly conprising no
val ve menber and with a receiver assenbly having no
actuator probe in the neaning of the present invention
(see section 2.2 above).

Therefore, in conparison with the state of the art
described in the nost relevant cited docunents D1, D2,
D9 and D10, the subject-matter of Claiml is newin the
meani ng of Article 54 EPC.
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The cl osest state of the art

Anong the above-nentioned relevant prior art docunents
cited by the respondent, D1 is the only one disclosing
a bottled water station conprising all the features
described in the precharacterising portion of Claima1l.
Therefore, the Board considers that the state of the
art disclosed by DL is the closest to the invention.

The subject-matter of Caim1 differs fromsaid cl osest
state of the art by all the features of the
characterising portion of Caiml.

Pr obl em and sol uti on

When taking into account the aforenmentioned differences
(see section 2.4, second paragraph), the probl em
appears to be to inprove the water station of Dl in
order to avoid bottle failure as a result of mechanica
fatigue due to pressure fluctuations inside the bottle
during water delivery fromthe bottle to the station
reservoir (see the patent specification: colum 2,
lines 21 to 44).

The Board is satisfied that, as clained in Claim1, the
provi sion inside the actuator probe of Dl of a second
flow path for air flow passage separate fromthe

exi sting path for water flow does solve this problem

| nventive step (Article 56 EPC)

The teaching of D10 pertains to the sane technical
field (i.e. the contam nation-free delivery of water
for human consunption) and poses the sane problem as
the invention (i.e. to prevent flexing of the walls and
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bottom of water bottles nmade fromflexible material -
see D10: colum 1, lines 6 to 15, 43 to 46 and 52 to
63). However, D10 sol ves the problem by using a
specific closure assenbly to be placed on the spout of
the bottle, which defines two flow paths respectively
for air and water separate from one another, said

cl osure assenbly being structurally different fromthe
bottle cap clainmed in Caim1l and totally inconpatible
with the use of an actuator probe of the type disclosed
in D1, particularly in view of the presence in D1 of a
val ve menber in the meaning of the present invention on
t he one hand, and the presence in D10 of a long air
tube extending upwardly to a point adjacent to the
bottl e bottom on the other hand.

Therefore, the Board cannot agree with the respondent's
all egation that the subject-matter of Claim1 |acks
inventive step in view of D1 and D10 because, even if
the skilled person starting from Dl woul d have

consul ted D10 and deci ded to conbi ne the teachings of

t hese two docunents, he could not arrive at a bottle
station according to Caim1 wthout substanti al
adaptations of the devices. For exanple, in its present
state, the actuator probe of D1 would not be able to
open and cl ose the val ve nenbers of those enbodi nents
of D10 conprising a valve nmenber (see D10: Figures 3, 4
and 9) and the separate flow paths for water and air

fl ows woul d not be provided in the probe itself as
according to the invention but would remain in the

cl osure assenbly. Therefore, as far as D1l and D10 are
concerned, it is not realistic to conbine a probe of
the type disclosed in DI with one of the closure
assenbl i es equi pped with a val ve nenber represented on
Figures 3, 4 and 9 of D10 because, w thout substanti al
nodi fi cations, they sinply cannot work together, i.e.
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are inconpatible with each ot her

In his witten subm ssions the respondent al so
contended that the subject-matter of Claim1l | acked
inventive step in the light of the teaching of D2 when
applied to D1 or D10. The Board al so cannot agree with
this contention for the foll ow ng reasons:

D2 is concerned neither with the contam nati on probl em
of the water nor with the problem of preventing fatigue
failure of the bottom of the container due to
continuous flexing since, at the filing date of D2, the
containers were |ikely not nade of plastic but of glass
or netal. Consequently, at the priority date, the
skilled person starting fromthe Iiquid dispensing
system of D1 and searching for a solution to the
probl em of preventing fatigue failure of the liquid
container had a priori no reason to consult D2, |et

al one to conbi ne conponents of two different assenblies
whi ch are not conpatible with each other and which
cannot work together. It is the case, for exanple, wth
t he probe (8a, 17, 19) of D2 which is not an actuator
probe in the nmeaning of the present invention and
cannot open the valve nmenber of the type disclosed in
D1 since, if the annular plug portion (70) of the
bottle cap (50) of DI were separated fromthe sl eeve
portion (62) of the cap upon the forceable insertion of
t he bushing (19) of the probe of D2, the water flow
path through the probe would be closed by the detached
pl ug portion covering the upper extremty of the
bushing in the same manner as shown on Figure 4b of D1.

And even if, unlikely and wi thout any hint, the skilled
person woul d conbi ne nevertheless only arbitrarily
chosen conponents of the two assenblies and, in
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particular, would try to apply to the probe of Dl the
teachi ng regarding the probe of D2, the flow paths for
water and air would still not be separate from one
another fromthe reservoir to the bottle interior (i.e.
along the entire length of the probe) since, in the
probe of D2, these two paths join thensel ves inside the
probe to forma single flow path in the tube 17 form ng
t he upper portion 8a of the communicating duct (see
Figures 1 and 2).

For the aforenentioned reasons, the Board is convinced
that, even if the skilled person had conbi ned the
teachings of D1 and D2, he would not have been led to
t he i nventi on.

Apart fromthe fact that D9 relates to a device to
noi st en oxygen or air under pressure, it does not even
suggest the problemto be solved, |et alone a solution
to said problemso that a person skilled in the art
woul d not be guided to a solution by D9. On the
contrary, a person skilled in the art know ng the
probl em and al so reading in D10 the reason for such a
problem nanely the upwardly bubbling of air in a
conventional plastic water bottle, would not consider
t he teaching of D9, since the teaching of D9 results in
such a bubbling. Wthout know ng the present invention
t here woul d have been no reason to apply the teaching
of D9 in the enbodi nent of DI.

Therefore, the Board considers that to i nprove the
liquid dispensing systemof D1 according to the
teaching of Claim1 does not follow plainly and
logically fromthe nost relevant prior art known, in
particular fromD2, D9 or D10, and involves an
inventive step in the nmeaning of Article 56 EPC,
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Claim 12 as submitted in the oral proceedi ngs

Modi fications (Article 123 EPQC)

Conpared to Caim1l2 as granted (see colums 12 and 13
of the patent specification), the follow ng anendnents
have been made in the new O aim 12:

- colum 12, line 26: Between the words "station"
and "having" the same follow ng sentence as for
Claim1l has been introduced i.e.:

"of the type to provide water for drinking and
cooki ng"

As al ready nentioned in section 2.1 above, this
sentence specifies the technical field of the
invention and is supported in the application as
originally filed, on page 2, lines 3 and 4.

- colum 12, line 27: The expression "bottled water
station" has been replaced by "receiver assenbly",
in order to be coherent with the statenent
i ndi cating the designation of the subject-matter
of the invention.

- colum 12, line 38 and 41: For clarity reasons,
t he unclear term "providing" has been del eted
wi t hout extending the protection conferred. On the
contrary the deletion of the expression "at |east”
l[imts the scope of the protection, since the
extension is now limted to a short distance.

- colum 12, lines 45 to 47: The sentence: "said
actuator probe (26) defining a second flow path
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(72, 82, 83) in addition to said first flow path
for" has been del eted and repl aced by the
foll ow ng sentence:

"said fl ow path consisting of separate first (70,
80) and second (72, 82, 83) flow paths, the first
flow path being for water and the second fl ow path
for air thereby all ow ng"

This nodification clearly specifies that the two
flow paths are structurally separated within the
actuator probe and reserved for the exchange of

respectively air and water between the reservoir
and the interior of the bottle. A support can be
found in the application as originally filed, for

exanple on page 9, lines 7 to 10 or in Figures 2
to 8.
- colum 12, lines 56 and 57 and colum 13, line 9:

The expression: "the substantially filled
condition"” used in Caim1l has been replaced by:
"said | owernost end” for the sane reasons as for
Claim1l (see section 2.1 above).

Interpretation of Claim12

The neaning to be given to the expressions in Caim1l2:
"actuator probe" (see colum 12, lines 36 and 45) and
"substantially filled condition" (see colum 12,

lines 54 and 55 and colum 13, lines 2 to 3) is the
sanme as the one given to the correspondi ng expressi on
of Caiml (see section 2.2 above).

The phrase: "said probe (26) having a size and shape to
extend a short distance into the interior of the
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bottle" (see colum 12, lines 37 to 39) should be
interpreted In the Iight of the description and

drawi ngs (see the specification, colum 8, lines 34 to
37 and Figure 4) as nmeaning that the probe is just so
long as to penetrate into the bottle the distance
needed for the water flow ports (70) and the vents
slots (72) of the probe tube to pass the central cap
sl eeve (94) of the bottle cap and to comunicate with
the bottle interior.

Novelty (Article 54 EPC)

The probe of the assenbly clainmed in Caim12 defines a
flow path consisting in two separate flow paths

al l owi ng substantially sinultaneous and separate
exchange respectively of water and air between the
reservoir and the bottle whereas the probes of either
D1 or D2 define, along at |east a portion of the length
of the probe, a single conmmon flow path for both air
and water.

D9 is not concerned with a receiver assenbly for use in
a bottled water station of the type to provide water
for drinking and cooking but with an inhalation therapy
appar atus whi ch does not conprise support funnel neans
for receiving and supporting a water bottle in an
inverted orientation, as well as means for nounting
sai d support funnel nmeans over the reservoir.

The receiver assenbly of D10 does not conprise an
actuat or probe defining two separate flow paths for air
and water flows and having a size and shape to extend a
short distance into the interior of the bottle
supported by the support funnel neans.
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Therefore, contrary to the respondent's contention, the
subject-matter of Cdaim112 is new within the nmeaning of
Article 54 EPC with respect to the state of the art
known fromcited docunents D1, D2, D9 and D10.

The cl osest state of the art

Anong the above-nentioned relevant prior art docunents,
D1 is the only one disclosing a receiver assenbly
conprising all the features described in the
precharacterising portion of Caim12. Therefore, the
Board considers that the state of the art disclosed by
Dl is the closest to the invention.

The subject-matter of Claim12 differs therefrom by al
the features of the characterising portion of the
claim

Probl em solution and inventive step

Al'l the considerations regarding the subject-matter of
Claim1l rmade in sections 2.5 and 2.6 above remain valid
with respect to the subject-matter of Claim 12 which

t herefore al so involves an inventive step in the
meani ng of Article 56 EPC over the prior art known,
nore particularly, fromDl, D2, D9 and D10.

Concl usi on

For the foregoing reasons, the Board considers that the
reasons stated by the respondent in his witten
contentions did not prejudice the maintenance of the
patent in the anmended version submtted as the basis of
the sole request filed at the oral proceedings.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in the follow ng version

Cl ai ns: 1 and 12 as submitted in the oral
proceedings and Clains 2 to 11 and 13 to

15 as granted,

Descri ption: as granted,

Fi gures: 1 to 8 as granted.
The Regi strar: The Chai r man:
G Magouliotis C. Andries

2726.D



