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Summary of Facts and Subm ssi ons

0132.D

Eur opean patent application No. 94 913 723.6 (PCT
publication No. WD 94/25089) was refused by the
Exam ning Division on the grounds of both |ack of
novelty and inventive step vis-a-vis the prior art
docunents D1 or D2, having regards to the common
general know edge of a person skilled in the art.

Dl: WO A-91/04759

D2: DE-A-4 020 522.

The appel l ant (applicant) | odged an appeal against this
decision on 1 February 1999 and filed a statenent of
grounds on 31 March 1999 along with two sets of clains
according to a main and an auxiliary request,
respectively.

In a comuni cation dated 25 July 2002 the appel |l ant was
infornmed by the Board that a patent based on the

auxi liary request woul d be acceptable, provided that

t he description be adapted correspondingly.

The appellant replied favourably by |etter dated
6 Septenber 2002, submitting fair copies of the
application docunents incorporating the required
amendnent s.

The appel | ant requested, finally, that the decision
under appeal be set aside and that a patent be granted
on the basis of the follow ng docunents:

d ai ns: 1 to 29 submtted with letter dated
6 Septenber 2002.
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Descri ption: pages 1, 7 to 8, 10 to 11, 14 to 20 of
the PCT application as fil ed.
page 2 (anended sheet) filed on 26 Apri
1995 (see International Prelimnary
Exam nati on Report).
page 9 submtted with letter dated
23 Cct ober 1997.
pages 3 to 6, 6a, 12 to 13, 13a, 21 to
23 submtted with letter dated
6 Septenber 2002.

Dr awi ngs: Sheets 1/5 to 5/5 according to the PCT
application as filed.

| ndependent clains 1, 21, 28 and 29 read as foll ows:

"1, A syringe having readabl e data carrier means
(2c) therewith to carry data relating to a nedi canent
contained or to be contained in the syringe, wherein
the data carrier neans (2c) conprises a device which is
el ectrically and/or magnetically operable to be
activated by a suitable field applied by an external
means and, in response to said activation, to emt said
data it is carrying, the device being a resonant device
adapted to resonate at at |east one predeterm ned
frequency when activated as aforesaid, thereby to emt
medi canent -rel ated data represented by the val ue or
val ues of said at |east one predeterm ned resonant
frequency. "

"21. A syringe punp (6) cooperable with a syringe
according to claim1, and conprising activation neans
(32) operable to emt a field suitable to cause the
resonant electrically and/or magnetically operable
device with the syringe to resonate and thereby emt
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data it is carrying, the syringe punmp (6) further
conprising receiving neans for receiving the data thus
emtted by being operable to detect the value or val ues
of the at |east one predeterm ned resonant frequency at
whi ch said resonant electrically and/or nmagnetically
oper abl e devi ce resonates, drive nmeans (13) for
operating the syringe to deliver to a patient

medi cament when contained in the syringe, and control
means (7) coupled to said receiving neans and to said
drive nmeans (13) to operate the drive neans taking into
account data received fromthe data carrier means by

t he receiving neans."

"28. A nethod for automatically identifying a
medi canment or a property of a medi canent, conprising
providing with a syringe which contains or is to
contain the nmedi canent, data carrier neans conprising a
device which is electrically and/or magnetically
operable to be activated by a suitable field applied by
an external neans and, in response to said activation,
to emt said data it is carrying, the device being a
resonant device adapted to resonate at at |east one
predet erm ned frequency when activated as aforesaid,
thereby to emt nedicanment-rel ated data represented by
the value or values of said at |east one predeterm ned
resonant frequency."

"29. A partially disassenbl ed prepackaged syringe
conprising a barrel (1), a plunger (4) and a finger
grip (2) in an assenbled state with the plunger (4)
fitting closely within the barrel (1) and the finger
grip (2) being present in an open end of the barrel
(1), there being a plunger rod (3) provided separately
fromthe plunger (4), and the syringe being provided
with data carrier nmeans (2c) to carry data relating to
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a nedi canment contained or, to be contained in the
syringe, wherein the data carrier neans (2c) conprises
a device which is electrically and/or magnetically
operable to be activated by a suitable field applied by
an external neans and, in response to said activation,
to emt said data it is carrying, the device being a
resonant device adapted to resonate at at |east one
predet erm ned frequency when activated as aforesaid,
thereby to emt nedicanment-rel ated data represented by
t he value or values of said at |east one predeterm ned
resonant frequency."

Reasons for the Decision

1

0132.D

The appeal is adm ssible.

Amrendnent s

The four independent clains were appropriately reworded
in the one-part-form in accordance with Rule 29(1)
EPC.

Claim1l is based on original clains 1 and 2 and on the
foll owi ng passages of the PCT application as fil ed:
page 6, lines 3 to 13; page 14, lines 1 to 7 and 28 to
31; page 20, lines 11 to 18.

Claims 2 to 20 are based on original clains 3 to 7 and
9 to 22, respectively.

Claim 21 is based on original claim23 supplenmented by
additional features supported by the application as
filed, page 6, lines 11 to 13 and page 18, | ast

par agr aph.
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Clainms 22 to 27 are based on original clains 24 to 29,
respectively.

Claim 28: The nethod claimis based on original nethod
cl ai m 30, supplenented by features picked up fromthe
present claiml to provide consistency.

Claim 29 is based on original claim31l, supplenented as
wel | by features picked up fromthe present claiml.

The description was adapted in accordance with the

i ndependent cl ai ns. Mreover, non-resonant systens
illustrated by Figures 3 and 4 were clearly excluded
fromthe invention

Therefore, all amendnents are clear and fairly
supported by the application as filed, in accordance
with the requirenents of Article 84 and 123(2) EPC.

Novel ty and inventive step

| ndependent clains 1, 21, 28 and 29 are all consistent
and specify each that the device used as data carrier
nmeans is a resonant device for emtting the data it is
carrying when activated by a suitable external field,

t he resonant frequency of which represents the

nmedi canent -rel ated data. The Board, therefore, finds it
appropriate to limt its examnation to these essenti al
features for the assessnment of novelty and inventive
step of the clained subject-matter.

Novel ty

Docunment D1 referred to in the application as filed is
regarded as the closest prior art. It discloses an
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i nfusi on punp having a conputer to control the

di spensi ng of a nedi canment contained in a replaceable
syringe to be mounted in an housing provided in the

i nfusi on punp. A notor is connected to the syringe
plunger to drive it axially in order to expel the

medi canment fromthe syringe towards a patient. The
syringe is provided wwth a bar code 32, in |abel form
mounted on it, indicating the prescription prepared by
t he physician. The infusion punp is provided
correspondingly with a bar code reader 30 to input the
prescription data to the punp conputer

Al t hough not expressly nentioned in docunent D1, the
bar code reader is an optical system of a conventi onal
type, in which the bar code on the label is sinmply and
passively read by reflection of light. A bar code needs
not be activated to be read since there is no enm ssion
of data within the nmeaning of the present invention. As
reported in docunent D1 (cf. page 3, lines 9 to 14),
"the bar code reader reads the bar code when the
syringe is inserted in the housing and inputs the
prescri bed data to the punp conputer”. Alternatively
(cf. page 6, |ast paragraph), other nmachine-readable

i ndicia such as magnetic strips or tags may generally
be contenpl ated. However, those alternatives and the
functioning thereof are not otherw se detailed so that
their disclosure is anyway insufficient and, therefore,
i noper ant .

The subject-matter of the independent clains differs
fromdocunent D1 in that said data carrier neans
conprises a device operable to be activated by a
suitable field in order to emt the data it is
carrying. Further, in that the device resonates when
activated, so as to emt nedicanment-rel ated data
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represented by the resonance frequency. Consequently,
the subject-matter of the independent clains is novel
within the nmeaning of Article 54 EPC

| nventive step

A drawback in docunment D1, as submtted by the
appellant, is that an optical bar code surface pattern
or a magnetic strip represents an unsafe way of
provi di ng data, which can be msread if incorrectly

pl aced or subjected to contam nation by foreign
material. Such a technical problemis also derivable
fromthe advantages of the invention enunerated in the
description as orginally filed (cf. frompage 6, |lines
34 to page 7, line 12).

The solution to this problemis given by the features
nmenti oned above, which are not disclosed in

docunent Dl1. More specifically, the data carrier neans
is a resonant device which resonates when activated by
a suitable magnetic or electric field, the resonant
frequency of which is predetermned to represent a
medi canent-rel ated data (e.g. identification or
concentration). The carrier means, therefore, emts the
data it is carrying. The resonant frequency is then
detected and processed in the punp conputer, which
outputs a signal for driving the plunger of the
syringe. Wth this arrangenent, any error due to
incorrect positioning or physical contam nation of the
bar code or of the associated reader used in the

previ ous systens, can be avoi ded.

As al ready noticed, the optical bar code reader used in
docunent D1 is a passive systemsince the data of the
pattern are not emtted. Rather, they are read by
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reflection of light wi thout need of any external
activation field. The sanme is true with passive
magnetic strips, which are not conparable to active
magnet ostrictive devices such as those used in the
present application (Figures 6 to 9), which rely on
resonant nmagnetically biased materials suitably
activated by an external magnetic field.

By the incorporation in all independent clainms of the
features specifying that the data carrier neans is a
resonant device adapted to resonate when activated by a
suitable field applied by an external neans, thereby to
emt nedicanent-related data represented by the
resonant frequency, the clainmed subject-matter has been
restricted to features not envisaged by docunment D1.
Therefore, the specific solution as now clained is
nei t her disclosed not suggested by document D1.

Docunent D2 discloses a systemfor identifying the type
and size of a syringe to be acconmodated in the recess
of a syringe holder. An identification resistance

4 having a predetermned value is applied to the

hol der. When the hol der accommopdating the syringe is
nount ed on the pressure infusion apparatus an
electrical contact is established with a second

resi stance 8 which forns with the previous
identification resistance a voltage divider circuit for
detecting the voltage and, therefore, identifying the
syringe. Also this known system nakes use of passive
conponents such as el ectrical resistances, which
necessitate direct contacts. The use of a resonant
device for emtting data it is carrying in response to
an external activating field is, therefore, not
suggested by docunent D2, either.

0132.D Y A
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As stated in the present application, fundanmental or
har noni ¢ resonance systens are known from ot her
docunents and have al ready been proposed for other
applications such as goods | abelling, |uggage sorting
at airports, security and access control or renotely
readi ng of gas or electricity neters. However, the
speci fic adaptation of these known principles to the
identification of a nmedicament contained in a syringe
for controlling its admnistration to a patient are not
suggested by the above-cited docunents. Therefore, the
conbination as clainmed of all the features, which just
represents such an adaptation, inplies an inventive
step within the neaning of Article 56 EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of the docunents
listed in section V above.

The Regi strar: The Chai r man:

V. Conmmar e W D. Wi ld
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