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Summary of Facts and Subm ssi ons

By an interlocutory decision (Article 106 (3) EPC

delivered orally on 14 January 1999 with the witten
reasons posted on 3 February 1999, the patent in suit
was mnai ntained in anended form (Article 102 (3) EPC)

The appel | ant (opponent 02) | odged an appeal agai nst
t hat deci sion on 27 March 1999 and paid the appropriate
fee at the sane tine.

By a letter sent by telefax on 4 May 1999, the
appel l ant wi thdrew his appeal and requested a parti al
rei nbursenent of the appeal fee. In addition, the
appel l ant submtted that the appeal had been filed

i nadvertently.

By a communi cati on dated 13 July 1999, the Board
infornmed the appellant, the respondent (patent
proprietor) and the party as of right under Article 107
EPC (opponent 01) of its provisional opinion that the
request for a partial reinbursenent of the appeal fee
woul d probably have to be refused.

Al though invited to file observations on the

comuni cation within a period of two nonths, neither
t he appellant nor the other parties to the appeal
proceedi ngs made any conmments.

Reasons for the Decision

1

2707.D

The Board, in the exercise of its inherent original
jurisdiction (cf. decision T 41/82 [QJ EPO 1982, 256]),
is conpetent to decide on the request for a parti al
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rei mbursenent of the appeal fee.

Rei mbur senent of an appeal fee is ordered by a Board of

Appeal :

(1) in a case in which no notice of appeal is filed
at all or in which no notice of appeal is deened
to have been filed because of a failure to pay
the appeal fee within the tine limt under
Article 108 EPC, first sentence, so that no
appeal has ever existed; or

(ii) where the Board deens an appeal to be allowabl e,
i f such reinbursenent is equitable by reason of a
substantial procedural violation (cf. Rule 67
EPC) .

In the present case, a notice of appeal was filed and
the appeal fee was paid within the tine limt under
Article 108 EPC, first sentence. Consequently, the
appeal is deenmed to be filed so that a rei nbursenent of
t he appeal fee in whole or in part by virtue of the
possibility indicated under point 2 (i) above is to be
excl uded.

Furthernore, the appeal had been wi thdrawn before a
decision on its adm ssibility and allowability could be
given by the present Board, so that a reinbursenent of
t he appeal fee in whole or in part by virtue of the
possibility indicated under point 2 (ii) above is also
to be excluded (cf. decision T 773/91 of 25 March
1992).

Finally, the argument submitted by the appellant that
t he present appeal was inadvertently |lodged is legally



- 3 - T 0372/ 99

irrel evant.

6. From the above it follows that the appellant's request
for a partial reinbursenent of the appeal fee has to be
ref used.

Or der

For these reasons it is decided that:

The request for a partial reinbursenent of the appeal fee is

refused.
The Regi strar: The Chai r man:
P. Martorana W Moser

2707.D



