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Summary of Facts and Submn ssions

0162. D

The appel | ant (opponent) | odged an appeal against the
i nterlocutory decision of the Opposition Division
mai ntai ning the patent No. 0 322 651 in anended form

Opposition was filed against the patent as a whol e and
based on Article 100(a) EPC (lack of inventive step)
and 100(c) EPC (lack of original disclosure).

The Opposition Division held that the grounds for
opposition nentioned in Article 100(a) and (c) EPC did
not prejudice the nmai ntenance of the patent as anended.

The i ndependent clainms 1 and 13 underlying the decision
of the Opposition Division read as foll ows:

"1l. A preform (10) for formng a bl ow noul ded hot fil
contai ner, the preform (10) being forned of a
pol yester resin and including a neck finish
portion (16), a neck to body transition (18), a
body portion (14) and a base portion (12), the
neck finish portion (16) including a flange (24)
i mredi ately adj acent to the neck to body
transition (18), the neck to body transition (18)
including a first portion (30) adjacent to the
flange (24) and termnating in a second portion
(32), the first portion (30) flaring in increasing
t hi ckness fromthe second portion (32) to the
flange (24), the second portion (32) defining a
m ni mum cr oss-section region of the neck to body
transition (18), which mninmmcross-section has a
t hi ckness less than that of the body portion (14)
and bei ng spaced fromthe flange (24), and a third
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portion (34) between the second portion (32) and
the body portion (14), the third portion (34)
flaring in increasing thickness to the body
portion (14)."

A nethod of formng a bl ow noul ded hot fill

container (54), the nethod conprising the steps

of :

(a) providing a preform (10) including a neck
finish portion (16), a neck to body transition
(18), the neck finish portion (16) including a
flange (24) immedi ately adjacent to the neck
to body transition (18), a body portion (14)
and a base portion (12), the neck to body
transition (18) having a portion (32) thereof
of m ni mum cross-section, the said portion
(32) having a thickness |less than that of the
body portion (14), and the neck to body
transition (18) flaring in thickness fromsaid
portion (32) to said body portion (14);

(b) heating the neck to body transition (18),
the body portion (14) and the base portion
(12) to a bl ow noul di ng tenperature,;

(c) placing the heated preform (10) in a bl ow
moul d (42);

(d) axially elongating the preform (10)

t hereby causing preferential thinning of the

m ni mum cr oss-section portion (32) of the
preform (10), which is spaced fromthe flange
(24), relative to the renmai nder of the neck to
body transition (18), wherein during axi al

el ongation the said portion (32) is caused to
neck down and assune a radially inwardly
directed bowed configuration so as to undergo
a greater stretching in the hoop direction
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during subsequent bl ow noul di ng; and
(e) blow nmoul ding the el ongated preform (10)
to formthe container (54)."

The appellant referred to the followng prior art
docunent s:

D1: JP- A-57-8123, an English transl ation thereof,
filed by the appellant on 6 Cctober 1997,

D2: English translation of section 4 of the Article
"Desi gning and noul di ng of PET bottles" by
Sanmuel L. Belcher, Plastic Age, vol. 28, No. 12,
1982, pages 92-95, filed by the appellant on
6 Oct ober 1997,

D3: US- A- 4406854,

D4: FR- A- 2531001,

D5: Pat ent abstracts of Japan, vol. Il, No. 210,
referring to JP-A-62-28211 and

D6: "Packagi ng", Cctober 1987, 3 pages, filed by the
appel lant on 29 July 1997.

The appel | ant requested that the decision under appea
be set aside and that the patent be revoked.

The respondent (patent proprietor) requested that the
appeal be dism ssed, and, as an auxiliary neasure, that
oral proceedi ngs be appointed in the event that the
appeal was not dism ssed.

The appel |l ant argued essentially as follows:
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Docunent D1 di sclosed a preformhaving all the features
of claim1l1l of the patent in suit, besides the only
seem ngly mssing feature "the first portion flares in
i ncreasing thickness fromthe second portion to the
flange". However, the preformaccording to Figure 2 of
docunent D1 had a step portion with the thickness tl

i medi ately bel ow the flange, and since, in practice,
the corners of such a step were never sharp but were
al ways chanfered, bevelled or rounded off, the

af orenenti oned feature was inherently present in the
preform of docunment D1. Therefore, the subject-matter
of claim1l was not novel.

In case that this view of the appellant woul d not be
accepted by the Board, the appellant alleged that the
subject-matter of claim11 did not involve an inventive
st ep.

The problemto be solved by the aforenentioned feature
m ght be seen in avoiding stress concentrations and

t enperature unevenness in the step portion (tl) during
bl owi ng the container. This problem however, bel onged
to the general know edge of the person skilled in the
art and was al so addressed in docunent D2, which taught
as a solution to this problemthat in the shoul der of a
parison a profile with acute angl es shoul d be avoi ded,
in order to realise uniformheating during the bl ow
nmoul di ng process.

Havi ng this teaching of docunent D2 in mnd, the person
skilled in the art would nodify the preform according
to docunent Dl in the sense that the step portion was
replaced by a portion flaring in increasing thickness
towards the flange.
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The process according to claim 13 of the patent in
suit, which contained the sane features as claim1l and
addi tional bl ow noulding features, also did not involve
an inventive step, since these additional blow noul di ng
features were conventional neasures, as could be seen
from docunents D3 and D4.

The subject-matter of the dependent clains of the
patent in suit was suggested by docunents D1, D2, D3,
D5 and De6.

The respondent argued essentially as foll ows:

The preformas defined in claiml of the patent in suit
conprised a neck to body transition which included
three specifically structured portions, nanely a first
portion flaring in increasing thickness froma second
portion to the flange, the second portion defining a

m ni mum cr oss-section region, and a third portion
flaring in increasing thickness fromthe second portion
to the body portion.

Such a neck to body transition was not present in the
preform of docunment Dl1. The step portion (tl) referred
to by the appellant was, according to the definition
given in docunent D1, the "thickness of the preform at
a portion corresponding to the | ower end of the nouth
of the container and not to be oriented". Therefore,
the step portion (tl) was not part of any neck to body
transition of the preformof docunent D1 for formng

t he shoul der of the container, but rather constituted a
part of the neck finish or nmouth portion of both the
preform and the resultant container.

The teaching of docunent D2 was concerned with the
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desi gni ng of a shoul der of a parison to be transforned
and oriented by blow noulding into the shoul der portion
of the finished container, wherein particular profiles
shoul d be avoided for effective resin utilisation and
for realising uniform heating. However, since the step
portion (tl) shown in Figures 1 and 2 of docunent D1
was a portion of the neck finish, and was not intended
to be oriented and transfornmed into the shoul der of the
finished container, any teaching in docunent D2
concerni ng the designing of the shoul der of a parison
had no beari ng what soever on the structure of the step
portion (tl) disclosed in docunent Dl1. Moreover,
docunment D2 taught away fromthis specific structura
configuration of the three-portion neck to body
transition defined in claim1l of the patent in suit,
since the teaching of docunent D2 was agai nst the

provi sion of faces or angles as defined in claim1l.

The obj ective technical problempresent in the prior
art according to docunent D1 was how to achi eve

i ncreased biaxial orientation of the shoul der of the
resul tant container. The technical solution arrived at
by the present inventors was to provide a preform
structure in the neck to body transition which
permtted i nward bow ng of the neck to body transition
on axial stretching so that on bl ow noul ding thereafter
an i ncreased hoop stretch was introduced into the

shoul der. Accordingly, the preformstructure was chosen
not only for increased axial stretch in the shoul der,
but also to increase the hoop stretch in the shoul der.
The technical solution, as recited in claim1 of the
patent in suit, was to provide an additional downwardly
facing flaring first portion above the m ni num cross-
section portion which was then spaced fromthe
unstretched and unoriented flange of the neck finish.
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This provided three parts in the neck to body
transition. The provision of such three parts assisted
t he achi evenent of snooth inward bowi ng of the preform
renote fromthe flange | eading to continuous changes in
the shape and orientation of the bowed structure so
that, on bl ow noul ding, there was increased hoop
stretching for increasing the biaxial orientation in

t he shoul der.

Such a solution was not suggested by the teachi ngs of
docunents D1 and D2. Therefore, both the preform
according to claim1 and the process according to
claim13, referring to the bl ow noul ding of the perform
defined in claim1, were novel and involved an

i nventive step having regard to the prior art docunents
cited by the appellant.

On 27 April 2001 the Board issued a comruni cation
pursuant to Article 110(2) EPC, wherein it expressed
its provisional opinion in detail that the subject-
matter of clainms 1 and 13 of the patent in suit was
novel with respect to the disclosure of docunent D1 and
i nvol ved an inventive step with respect to the prior
art disclosed in docunents D1 to D6, and that,
therefore, the appeal was |likely to be dism ssed.

Inits reply to the comrunication of the Board of
6 Novenber 2001 the appellant made the foll ow ng
statenent:

"Wth respect, the Qpponent does not share your view.
As sharp corners should be avoided, all corners (inner
and outer) of the part with the thickness t2 in Dl are
snoot h/ bevel l ed. That results in the portion with
thickness t2 flaring in increasing thickness fromthe
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second portion (that with the m ninumthickness) to the
flange. "

Reasons for the Deci sion

0162. D

Novel ty

The cl osest prior art under consideration is
represented by docunent D1. Docunent D1 (cf. Figures 1
and 2 and correspondi ng parts of the description)

di scl oses a preformfor form ng a bl ow noul ded
container, the preform being forned of a pol yester
resin including a neck finish portion, a neck to body
transition, a body portion and a base portion, the neck
finish portion including a flange i nmedi ately adj acent
to the neck to body transition.

Below this flange there is provided a step portion
having a thickness tl. In the sole claimof docunent D1
this thickness is said to be the "thickness (mm of the
preformat a portion corresponding to the | ower end of
the mouth of the container and not to be oriented".
Fromthis indication and also fromFigures 1 and 2 of
docunent D1 it follows that the step portion having the
thickness tl is part of the flange of the neck finish
portion which is not intended to be stretched or
oriented during the bl ow noul di ng operati on and,

accordi ngly, cannot be part of the neck to body
transition of the preformwhich is required to be
stretched and oriented during the bl ow noul di ng
operation. Figure 1 of docunment D1 further shows bel ow
the step portion having the thickness tl a portion
havi ng a constant thickness t2, smaller than the
thickness tl. In the sole claimof docunment D1 this
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thickness t2 is said to be the "average thickness (nmm
of the preformat a portion corresponding to the

shoul der of the container (the internedi ate area
between the [ ower end of the nouth which had not been
oriented and the body which has been fully oriented)".
Bel ow this portion having a constant thickness t2 a
further portion is provided, which portion flares in

i ncreasi ng thickness towards the body portion (see
Figures 1 and 2).

Therefore, the portion having a constant thickness t2
and the portion flaring in increasing thickness towards
the body portion constitute the neck to body transition
of the preform

The preformdisclosed in docunent D1 does not conprise
in the neck to body transition a portion adjacent the
flange flaring in increasing thickness towards the
flange as required by claim1l of the patent in suit.

The argunents put forward by the appellant that this
feature was inherently present in the preform of
docunent D1, since "corners of a preformwere never
sharp but always chanfered, bevelled or rounded off",
cannot be accepted by the Board.

Even if it is admtted that corners of a preform Iike
the corner at the transition of the step portion (t1l)
to the portion (t2) in Figures 1 and 2 of docunent DI,
are never sharp, there is no objective disclosure or
teaching in docunent D1 of the feature required by
claiml of the patent in suit that the first portion of
the neck to body transition flares in increasing

t hi ckness towards the fl ange.
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Si nce docunment D1 does not disclose such a flaring
first portion of the neck to body transition, it also
does not disclose a neck to body transition which
includes three interrelated structured portions as
required by claiml of the patent in suit, nanely a
first portion flaring in increasing thickness froma
second portion to the flange, the second portion
defining a m nimum cross-section region, and a third
portion flaring in increasing thickness fromthe second
portion to the body portion, as required by claim1 of
the patent in suit.

Therefore, the preformaccording to claim1 of the
patent in suit is novel.

Since the nethod claim 13 conprises all the features of
claim1 and sone further process features, the subject-
matter of claim 13 is al so novel.

I nventive step

Probl em underlyi ng the invention

The inventors of the patent in suit have found that the
bl ow noul di ng of the preform according to docunent D1
does not produce a container, the shoul der portion of
whi ch has a sufficiently high biaxial orientation in
order to be heat and shrinkage resistant.

Therefore, the problemunderlying the invention
consists in providing a bl ow noul di ng techni que by

whi ch an increased biaxial orientation of the shoul der
of the resultant container is achieved.

Sol uti on
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The invention of the patent in suit solves the

af orenenti oned problemin that the preform known from
docunent D1 is nodified in the sense that the neck to
body transition includes three interrelated structural
portions, nanely a first portion flaring in increasing
t hi ckness froma second portion to the flange, the
second portion defining a m nimum cross-section region,
and a third portion flaring in increasing thickness
fromthe second portion to the body portion.

The provision of three such portions assists the

achi evenent of snooth inward bow ng of the preform
renote fromthe flange | eading to continuous changes in
the shape and orientation of the bowed structure so
that, on bl ow nmoul ding, there is increased hoop
stretching for increasing the biaxial orientation in

t he shoul der.

2.3 This solution is not rendered obvious by the docunents
referred to by the appellant, for the foll ow ng
reasons:

The teaching of docunment D2 is concerned with the
desi gn of the shoul der portion of bottle preforns. As
stated under point 1 above, the step portion of the
pref orm of docunent D1 which has a thickness t1, is a
portion corresponding to the | ower end of the nouth of
the container and not to be oriented. This portion
therefore is not a part of the shoul der of the preform
and, thus, any teaching in docunent D2 concerning the
desi gning of the shoulder of a preform has no bearing
what soever on the structure of the step portion of

thi ckness t1 disclosed in docunent DI1.

0162. D Y A
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Docunment D2 is concerned with designing a shoul der of a
pref orm wherein particular profiles should be avoi ded
for effective resin utilisation and for realising

uni form heating. Since in the preformthe step portion
of thickness tl1 is part of the I ower end of the nouth
of the container which is not to be orientated, it does
not need to be deliberately heated because it is not
stretched. In fact, docunent D2 discloses that a rise
in tenperature in the neck finish nust be suppressed.
Thus, any teaching in docunent D2 concerning
establishing a profile for realising uniformheating is
irrelevant to the structure of the step portion having
the thickness t1 in the preformaccording to

docunent D1.

Docunment D2 gives the general teaching that a profile
wi th acute angl es should be avoided in the shoul der of
a preformand that the thickness should be nade nore
uni form and, at nost, should gently be changed fromthe
neck finish to the body. This |eads away from any

nodi fication of the preform of docunent D1 by the

i ntroduction of an additional first portion which

deli berately flares in thickness fromthe second
portion of mninmmcross-section to the flange, since
t he provision of such an additional flaring first
portion would increase thickness variations in the
shoul der whi ch docunent D2 teaches agai nst.

Thus the skilled person would not be led by the
t eachi ng of docunent D2 to the technical solution
arrived at by the invention of the patent in suit.

As far as docunments D3 to D6 disclose a preform they
di scl ose that the thinnest part of the neck to body
transition is adjacent to the flange of the neck
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portion. Therefore, these docunents cannot suggest the
specific neck to body transition including three
interrelated structural portions as defined in claim1l
of the patent in suit.

2.4 Therefore, the preformaccording to claim1 of the
patent in suit involves an inventive step within the
meani ng of Article 56 EPC.

2.5 The sane applies to the nethod according to claim1l13,
whi ch defines a bl ow noul di ng techni que using the
preformas defined in claim1.

2.6 The dependent clains 2 to 12 and 14 to 25,
respectively, also involve an inventive step because
they refer to further enbodi nents of the subject-nmatter

of claims 1 and 13, respectively.

3. Thus, the patent can be maintained in anended form
according to the decision under appeal.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

0162. D Y A
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M Dai nese W Moser
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