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Summary of Facts and Subm ssi ons
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The appel |l ant (applicant) |odged an appeal on

30 Novenber 1998, against the decision of the Exam ning
Division of 1 Cctober 1998, refusing the European
patent application No. 94 931 861.2. The fee for the
appeal was paid sinultaneously and the statenent of
grounds was received on 11 February 1999.

The Exam ning Division held that the application did
not neet the requirenments of Article 52(1) EPC in
connection with Articles 54 and 56 EPC, having regard
to the disclosure of the follow ng docunents:

D1: EP-A-0 528 282
D2: US-A-5 176 671.

In response to a communi cation of the Board dated

30 Novenber 1999, with letters of 24 January 2000 and
31 January 2000 the appellant filed newclains 1 to 15
and adapted the description to these cl ains.

During a consultation by tel ephone on 15 February 2000,
further m nor anendnents to these docunents were agreed
upon.

The appel |l ant requested that the decision under appea
be set aside and a patent granted on the basis of the
fol |l ow ng docunents:

d ai ns: 1to 15 filed with letter of 31 January
2000.
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Descri ption: Pages la, 2, 15 filed with letter of
31 January 2000.
Pages 1, 3, 4, 8, 11, 13, 14, 17, 18
filed with letter of 24 January 2000.
Pages 5, 6, 7, 9, 10, 12, 16 as
originally filed.

Dr awi ngs: Figures 1 to 5 as originally filed.

Wth the anmendnments in clainms 1, 4, 5, 7, 8 9 and in
the description on pages 1, la, 2 as agreed upon on
15 February 2000.

I ndependent clains 1 and 5 read as fol |l ows:

"1. A disposabl e absorbent article (10), to be placed
between the | egs of a wearer and to be held in position
around a wearer's body, said article defining a front
portion (18), a rear portion (20) and a crotch portion
(22) connecting the front (18) and rear (20) portions
and havi ng opposed | ongitudi nal side edges (24), said
article (10) conprising:

an outer cover (12);

a |iquid-pervious body-side |liner (14);

an absorbent material (16) | ocated between said outer
cover (12) and said body-side |iner (14);

a pair of opposed ears (26) |ocated on said front
portion (18), said ears (26) being adapted, in use, to
overlap with said rear portion (20) of said article
(10);

attachnment neans (34; 36) for attaching said overl apped
portions of said ears (26) to said rear portion (20) to
formattachnent points, said attachnent points being

| ocated on a side of said article (10) behind a
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transverse center plane (60) of said article (10); said
attachnment neans (34; 36) conprising a first mechanica
fastener (34) attached to said ears (26) and adapted to
rel easably engage with a second nechani cal fastener
(36) attached to said rear portion (20), said first
nmechani cal fasteners (34) being hook nenbers of a hook-
and-| oop fastener and said second nechani cal fasteners
(36) being | oop nenbers of a hook-and-|oop fastener;

|l eg el astic nenbers (32) attached to said crotch
portion (22) adjacent said opposed | ongitudinal side
edges (24); and a waist elastic nenber (28, 30)
attached to at | east one of said front portion (18) or
said rear portion (20);

characterized in that

said attachnment points are | ocated behind said
transverse center plane (60) of said article (10)
within 6.4 cm (2.5 inches) of said transverse pl ane
(60), and in that said |l eg elastic nenbers (32) abut or
overlap with said | oop nenbers.”

"5. A disposabl e absorbent article, to be placed
between the | egs of a wearer and to be held in position
around a wearer's body, said article defining a front
portion (18), a rear portion (20) and a crotch portion
(22) connecting the front (18) and rear (20) portions
and havi ng opposed | ongitudi nal side edges (24), said
article (10) conprising:

an outer cover (12);

a |iquid-pervious body side liner (14);

an absorbent material (16) | ocated between said outer
cover (12) and said body-side |iner (14);

a pair of opposed ears (26) |ocated on said rear
portion (20), said ears (26) being adapted, in use, to
overlap with said front portion (18) of said article
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(10);

attachnment neans (34; 36) for attaching said overl apped
portions of said ears (26) to said front portion (18)
to formattachnent points, said attachnent points being
| ocated on a side of the article (10) behind a
transverse center plane (60) of said article (10); said
attachnment nmeans (34; 36) conprising a first nechanica
fastener (34) attached to said ears (26) and adapted to
rel easably engage with a second nechani cal fastener
(36) attached to said front portion (18), said first
mechani cal fasteners (34) being hook nmenbers of a hook-
and-| oop fastener and said second nechani cal fasteners
(36) being | oop nenbers of a hook-and-|oop fastener;

|l eg elastic nenbers (32) attached to said crotch
portion (22) adjacent said opposed |ongitudinal side
edges (24); and a wai st elastic nenber (28, 30)
attached to at | east one of said front portion (18) or
said rear portion (20);

characterized in that

said attachnent points are |ocated behind said
transverse center plane (60) of said article (10)
wthin 6.4 cm (2.5 inches) of said transverse pl ane
(60), and in that said leg elastic nenbers (32) abut or
overlap with said | oop nenbers."

In support of its request, the appellant relied
essentially on the follow ng subm ssions.

D1, a docunent which described an absorbent article
according to the preanbles of claim1l and of claimb5,
nmerely proposed to provide the attachnment points of a
di aper behind its transverse center plane. However,
this docunent neither suggested to select a particular

| ocation within a specific distance fromthe transverse
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center plane to avoid drooping, nor to arrange the | eg
el astic nenbers such that they abut or overlap with the
| oop nenbers.

As the correspondi ng arrangenent of the attachnent
points and of the |l eg elastic nenbers according to the
characterising portions of clains 1 and 5 was al so not
known or suggested by the other cited prior art
docunents, the subject-matter clainmed in the present
application was not only novel but involved an

i nventive step

Reasons for the Deci sion

1

0345.D

The appeal is adm ssible

Anmendnent s

| ndependent claim 1 conprises the features of
originally filed clains 1, 3, 4, 6, 15 and i ndependent
claim5 those of originally filed clains 15, 16, 18,
19, 21. The inclusion of the features of originally
filed claim15 in newclaim5 is supported by the

di scl osure on page 10, lines 1 to 9 of the originally
filed description. Furthernore both clains have been
clarified by the feature according to which the
absorbent article is to be placed between the | egs of a
wearer and to be held in position around a wearer's
body, as it is for exanple shown in originally filed
figures 4 and 5.

Clains 2, 4, 6, 7, 10 correspond to originally filed
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claims 2, 5, 17, 20, 24 respectively. Claim8 includes
the features of originally filed clains 7 and 22, and
claim9 those of originally filed clains 8 and 23. The
subject-matter of claim3 is shown in figures 1 and 2,
and the subject-matter of clains 11 and 12 is discl osed
inoriginally filed clains 25, 26 and in the originally
filed description on page 10, lines 1 to 4. The
subject-matter of clains 13 to 15 is supported by the
di scl osure on page 10, lines 24 to 32 of the originally
filed description.

The description was anended to adapt it to the present
cl ai ns.

In view of the above, the anmendnents to the application
do not give rise to objections under Article 123(2)
EPC.

Novel ty

The nost relevant state of the art is shown in DL. This
docunent discl oses (see particularly figures 6 and 12)
a di sposabl e absorbent article (12; 12'), to be pl aced
between the | egs of a wearer and to be held in position
around a wearer's body, said article defining a front
portion (24), a rear portion (20) and a crotch portion
(22) connecting the front and rear portions and having
opposed | ongi tudi nal side edges (30), said article
conpri si ng:

an outer cover (18);

a |liquid-pervious body-side liner (58);

an absorbent material (32) |ocated between said outer
cover and sai d body-side |iner;

a pair of opposed ears (48; 72) located on said front
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portion or said rear portion, said ears being adapted,
in use, to overlap with said rear portion or said front
portion of said article;

attachnment neans (44, 50; 44', 74) for attaching said
over | apped portions of said ears to said rear portion
or to said front portion to form attachnent points,
said attachnment points being | ocated on a side of said
article behind a transverse center plane (see figures 4
and 13) of said article; said attachnent neans
conprising a first nechani cal fastener (50; 74)
attached to said ears and adapted to rel easably engage
Wi th a second nechani cal fastener (44, 44') attached to
said rear portion or to said front portion, said first
nmechani cal fasteners bei ng hook nenbers of a hook-and-
| oop fastener and said second nechani cal fasteners
bei ng | oop nenbers of a hook-and-| oop fastener (see
colum 6, lines 11 to 16),

|l eg elastic nenbers (16) attached to said crotch
portion adjacent said opposed |ongitudinal side edges,
and

a wai st elastic nenber (34, 36) attached to at | east
one of said front portion or said rear portion.

Hence, Dl di scloses the articles with the alternative
attachnent neans as described in the preanbl es of
I ndependent clains 1 and 5.

Wth respect to clains 1 and 5, D2 and the docunents
cited in the search report and the internationa
prelimnary exam nation report (IPER) for the present
application are | ess rel evant than D1.

In particular, none of the absorbent articles disclosed
I n these docunents conprises attachnent points which
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are | ocated on a side behind a transverse centerline
when the article is in use, and all the leg elastic
menbers shown in these docunents are arranged in such a
way that there is a clearance between the |leg elastic
menbers and the attachnment nmeans of the absorbent
articles.

Since there is no docunent which discloses all features
of clains 1 and 5, the subject-nmatter of these clains
and of their dependent clains 2 to 4 and 6 to 15 is
novel .

I nventive step

Starting from D1, the object of the present application
IS to provide an absorbent article which hel ps prevent
droopi ng and where a proper fit is achieved (see

page la, paragraph 2 of the anmended description).

This object is achieved by the provision of an
absorbent article in accordance with the preanble of
clains 1 and 5 in which the attachnent points are

| ocated behind the transverse center plane of said
article within 6.4 cm (2.5 inches) of said transverse
pl ane, and where the |l eg elastic nenbers abut or
overlap with said | oop nenbers.

Wth respect to the position of the attachnent points,
D1 teaches arranging the first fastening devices

(50; 74) so that they are attached to the second
fastening devices (44; 44') at the back portion of the
wearer (see colum 6, lines 37 to 41). Since the back
portion is defined as the portion fromthe centerline
on one side of the wearer and around the back to a



0345.D

-9 - T 0218/99

simlar point on the other side of the wearer (see
colum 3, lines 18 to 26), and since the position of
the centerlines corresponds to the transverse
centerpl ane according to the present application, D1
suggests |l ocating the attachnent points anywhere in the
whol e range behind the transverse centerplane of the
absorbent article.

In conparison with this teaching, clains 1 and 5
require a selection of a particular sub-range of this
known range for the |location of the attachnent points,
in order to prevent drooping of the clained article.

The additionally clainmed arrangenent of the |leg elastic
menbers such that they abut or overlap with the | oop
menbers results in a formation of a cup shaped rear
portion of the claimed article (see page 11, lines 4 to
6). As aresult of this cup shape, the | oop nenbers are
| ocated on the sides of a wearer when he or she is laid
on the diaper, so that a sinultaneous attachnent of
bot h pairs of hook-and-1oop nenbers is possible. Wil st
a separate attachnent of the pair of hook-and-| oop
menbers does not always result in a correct fit of a

di aper and often necessitates a di sengagenent and a
reattachnment of one of the hook-and-1oop nenbers, a

si mul taneous attachnent allows an i nmedi ate proper fit
(see page 11, lines 11 to 26 of the description).

If the attachnent points were not | ocated adjacent to
the transverse centerpl ane, the advantage of the cup
shaped rear portion could not be used for the

si mul t aneous attachnent descri bed above.

Therefore, the location of the attachnment points in a
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sub-range adj acent to the transverse center plane and
the clai ned arrangenent of the leg elastic nenbers
cooperate to achieve the object nentioned above.

4.4 According to D1, the leg elastic nenbers are joined to
the absorbent article before being stretched so that
they | eave the |ateral sides of the diaper relatively
non-gat hered (see claim1l and colum 7, lines 23 to 28
of D1).

As this neasure avoids a deformation of the diaper, it
| eads away fromthe idea of arranging the leg elastic
menbers so that they forma cup shaped rear section

Therefore, even if the skilled person selected the

cl ai med sub-range adjacent to the transverse centerline
for an article according to D1, no suggestion can be
derived for arranging the leg elastic nenbers so that
the rear portion of this article forns a cup shape.

4.5 Furthernore, D2 as well as the docunents cited in the
search report and the | PER cannot contribute to the
cl ai med conbi nati on, because they solely refer to
di apers having the attachnent points in front of the
transverse centerline and having |l eg elastic nmenbers
whi ch do not abut or overlap with any attachnent neans
on their rear section.

5. The Board therefore cones to the conclusion that the
subject-matter of clains 1 and 5 according to the
appel l ant's request cannot be derived in an obvious
manner fromthe available prior art and accordingly
i nvol ves an inventive step (Article 56 EPC). These
I ndependent cl ains, together with their dependent

0345.D N
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clains 2 to 4 and 6 to 15 and the anmended description
and drawi ngs, therefore forma suitable basis for the
grant of a patent.

For these reasons it is decided that:

1

0345.D

The deci sion under appeal is set aside.

The case is remitted to the first instance with the
order to grant a patent on the basis of the follow ng

docunent s:

d ai ns: 1to 15 filed with letter of 31 January
2000

Descri ption: Pages la, 2, 15 filed with letter of
31 January 2000,
pages 1, 3, 4, 8, 11, 13, 14, 17, 18
filed with letter of 24 January 2000,
pages 5, 6, 7, 9, 10, 12, 16 as
originally filed.

Dr awi ngs: Figures 1 to 5 as originally filed.
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Wth the anmendnments in clainms 1, 4, 5, 7, 8 9 and in
the description on pages 1, la, 2 as agreed upon on
15 February 2000.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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