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Summary of Facts and Submn ssions
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Qpponent | (Robert Bosch GrbH) and Qpponent |11

(I nteressengenei nschaft fur Rundfunkschutzrechte GrbH)
appeal ed agai nst the decision of the opposition

di vi sion concerni ng the mai ntenance of European patent
No. O 451 990 in anmended formin accordance wth the
proprietor’s request filed with the letter dated

26 Cctober 1998.

Prior art docunents:

D3: Funkschau, 25/1986, pages 28 to 30,

D4: DE-A-3 832 455,

D5: "RDS, the Engineering Concept"”, Technica
Publ i cations Unit, BBC, 1989,

D6: Tech. 3244-E, Specifications of the Radio Data
System RDS for VHF/ FM sound broadcasti ng, European

Br oadcasti ng Union, Brussels (BE), 1984,

D7: Kundendi enst schri ft BLAUPUNKT Aut or adi o MONTREUX
RDR 49, Decenber 1988,

D8: RDS program extract,

D9: EP-A-0 275 527,

cited in support of the opposition were referred to
during the appeal oral proceedings.
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In addi ti on, docunents:

D11: Ekbert Hering: "Software-Engineering", Verlag
Friedrich Vieweg & Sohn, Braunschwei g/ W esbaden
(DE), 1984, page 39,

D12: "C-Programm errichtlinien", S & P Media GrbH,
Ent wi ckl ungsgesel | schaft fur Hard- und Software
nbH, Bielefeld (DE), Decenber 1989, page 33,

D13: T. Otmann/ P. Wdmayer: "Programm erung mt
PASCAL", Verlag Teubner, Stuttgart (DE), 1980,
pages 63, 68 and section 8 begi nning on page 241,

were cited for the first tinme in Cpponent |'s statenent
of grounds of appeal.

Caim1l of the anended patent reads as foll ows:

"A receiving frequency selecting nmethod in an RDS

recei ver which can receive an RDS broadcasti ng wave on
which a plurality of frequency data and program | D data
of a sane network station group are superinposed, the
program | D data including PI data, in which a receiving
frequency is switched froma current receiving
frequency to a frequency of another sane network
station which is given by one of said plurality of
frequency data, conprising:

a first step of holding the program|D data which is
obt ai ned fromthe broadcasti ng wave of the current
recei ving frequency in response to a conmand,

a second step of tuning the receiver to another
frequency based on said plurality of frequency dat a;
and detecting the existence of a received station;

a third step of taking in the program | D data obtai ned
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fromthe broadcasti ng wave of the received station
detected in said second step;

a fourth step of setting a tiner to tine-out after a
predeterm ned tinme has el apsed froma tine point when
t he existence of the received station has been detected
in the second step; and

a fifth step of conparing whether the program I D data
obtained in said third step coincides with the program
ID data held in the first step or not and setting the
frequency of the presently received station as a new
recei ving frequency when said Pl data coincides;
characterized by

a step of determ ning when the same program I D has
been taken in a plural nunber of tinmes in the third
step, wherein the fifth step of conparing is executed
either when it has been determ ned that the sane
program | D data has been taken in a plural nunber of
times in the third step, or that the predetermned tine
has el apsed, whi chever occurs soonest."

Clainms 2 and 3 are dependent on Caim 1.

Oral proceedings were held on 12 Septenber 2001.

The argunents of the appellants/opponents | and Il can
be summari sed as foll ows:

In the oral proceedi ngs docunents D7 and D8 were

consi dered as the nost relevant prior art. D7 rel ated
to a service manual of a RDS car radi o Bl aupunkt

Mont reux RDR 49 which was avail able to the public
before the date of priority of the patent in suit. The
RDS car radi o Montreux was equi pped with a

m croprocessor and a nenory as this appeared from D5,
page 10 and the diagramon page 42. D8 |listed, in a
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programm ng | anguage, part of the program of the car
radi o Montreux RDR 49. This could be confirned by the
W tness offered in the proceedi ngs before the

opposi tion division, but the opposition division did
not hear the wi tness. The programwas stored in a ROV
whi ch coul d be read out by a skilled person. In
contrast wwth the case T 461/88 the skilled man thus
coul d read, analyse, copy and reproduce the program
wi t hout undue burden. The program was accordi ngly
avail able to the public at the priority date of the
patent in suit. The nmethod of Caim1 which could be
read on the program according to D8 (subroutines TEPI
and TEPI 2) thus | acked novelty in view of the prior use
of the car radio Montreux RDR 49.

The nmethod according to Claim1l nerely differed from
the disclosure of D3 and D4 by its fourth step of
setting atiner and its |last step wherein the ID
conpari son was executed either when the sane program|D
data had been taken in a plural nunber of times, or
when the predeterm ned tinme had el apsed. It was however
obvious for the skilled person to limt the tinme during
which an alternative frequency was received for
reducing the nuting tine of the receiver and to take in
the same I D data a plural nunber of tines for reducing
the errors in the received data. Docunents D11, D12 and
13 disclosed the interruption of a tine |oop by neans
of a junp comrand in a program

In addition the nethod according to Caim1l of the
patent in suit was anticipated by the teaching of D9,
or at least only differed fromthe first alternative
met hod di sclosed in D9 by the |ast step set out in
Caiml1l. Since according to the second alternative

net hod of D9 the AF-data were received a plural nunber
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of times for reconstructing the incorrect data bl ocks,
the nmethod set out in Caim1l | acked inventive step.

The argunents of the respondent/proprietor can be
summari sed as foll ows:

D8 was an internal docunment and was not available to
the public at the priority date of patent in suit. A

| ot of changes usually occurred during the devel opnent
of a software programand it was not clear to which
extent the program stored on the mcrochip of the car
radi o Montreux was identical to the programlisted in
D8. This program was devel oped 12 years ago and it was
doubt ful whether the people involved in its devel opnent
could still renenber such changes. D5 was introduced at
a late stage in the appeal procedure. It was not
possi bl e to anal yse the software program stored on the
m crochi ps of the car radio Montreux. Accordingly this
program did not formpart of the available prior art.

According to Caiml of the patent a parallel check was
carried out as to whether or not the sane Pl data at
the alternative frequency has been received nore than
once, within the running of the tiner; the step of
going on to the PI check was carried out when the sane
Pl data was taken in nore than once or the tinmer tined
out, whichever occurred first. None of the prior art
cited by the opponents taught such features to the
public before the priority date of the patent in suit.
More specifically, as pointed out by the opponents

t hensel ves, although the Pl code was input tw ce, the
program contai ned in D8 nonethel ess waited for the
predeterm ned tinme interval of a tiner to el apse before
carrying out the Pl check; this was in direct contrast
to the present invention.
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VII. The appel |l ants requested that the decision under appea
be set aside and that the patent be revoked, or, as
auxiliary request, that the case be remtted to the
first instance.

VIIl. The respondent requested that the appeal be dism ssed
and the patent nmaintai ned as anended during the
proceedi ngs before the opposition division.

Reasons for the Decision

1. The appeal is adm ssible.

2. D7 is an extract fromthe service manual of a RDS car
radio of the type Bl aupunkt Montreux RDR 49 dated
Decenber 1988. D5, which relates to the engi neering of
RDS systens, nore specifically nentions the car radio
Montreux RDR 49 (page 10) and di scloses a diagram of a
RDS receiver with automatic tuning which conprises a
m croprocessor and a nenory storing for instance AF
lists (page 42, the figure). D8 contains an extract of
a program whi ch inplenents functions of a RDS radio
receiver.

3. Al | egi ng that:
- the car radio receiver Montreux RDR 49 was a nass
product and a | arge nunber of said receivers has
been sol d,
- it conprised a mcroprocessor and a separate

menory chip on which a software program
i npl ementing the RDS functions was stored,

2254.D Y A
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- t he program extract contained in docunent D8 is a
software listing of the programused in the car
radi o Montreux RDR 49,

the appellants argued that:

- the program stored on the nenory chip of said car
radio could be easily read, copied, anal ysed and
reproduced, in contrast with the case T 461/88 (QJ
EPO 1993, 295),

- the RDS software program contained in D8 and the
met hod i npl enented by the car radio Montreux 49
were avail able to the public before the priority
date of the patent in suit.

In the view of the Board the circunstances in the
present case could well differ fromthose underlying
case T 461/88 in which a programwitten in machi ne

| anguage was stored on a mcrochip sold to a customner
and could only have been reconstructed with great
difficulty using a "disassenbler” programor by reverse
engi neering. However, the Board cannot decide upon this
matter, since the witness offered to support the

al | egations of the appellants has not yet been heard.

According to the appellants the software program
contained in D8 conprised two subroutines which
respectively inplenented a tiner according to the
fourth step of Cdaim1l and a repetitive step of taking
i n and conparing the program | D data of the current
recei ving frequency and of an alternative frequency
according to the fifth step of Caim1. However the
appel l ants have not provided any prior art docunents to
clarify or explain the neaning of the conmands used in
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the program according to D8, but, again, would rely on
the of fered w tness.

6. The parties and the Board thus agree that the w tness
offered in the opposition proceedi ngs by the Opponent |
has to be heard to testify the validity of the
appel lant’s all egations (see point 3, supra) and to
expl ain the programlisted in D8.

7. In this situation, the Board considers it appropriate
to exercise its power under Article 111(1) EPCto rem't
the case to the first instance, so the parties are not

deprived of the opportunity to have the issues
consi dered at two instances.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The case is remtted to the first instance for further
prosecuti on.

The Regi strar: The Chai r man:

M  Hor nel | W J. L. Weel er
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