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Summary of Facts and Subm ssi ons

0787.D

The appellants | and Il (opponents | and I1) each

| odged an appeal, received at the EPO respectively on
18 and 23 February 1999, against the interlocutory

deci sion of the OQpposition D vision dispatched on

28 Decenber 1998 whi ch nmaintai ned the European patent
No. O 443 951 in anended form The appeal fees were
both paid on 18 and 23 February 1999 and the statenents
setting out the grounds of appeal were received at the
EPO on 4 May 1999 and 27 April 1999, respectively.

The patent as a whol e was opposed by the appellants
under Article 100(a) on the grounds of |ack of novelty
and of inventive step, under Article 100(b) on the
grounds that the patent did not disclose the invention
in a manner sufficiently clear and conplete for it to
be carried out by a person skilled in the art, and
under Article 100(c) on the grounds that the subject-
matter of the patent extended beyond the content of the
application as originally filed.

In its decision the Opposition Division considered
that, taking into consideration the amendnents made by
the patentee at the oral proceedings held on

16 Decenber 1998, the patent and the invention to which
it related net the requirenments of the EPC.

Claim1 filed during the oral proceedings reads as
fol | ows:

"A di sposabl e absorbent article (10), conprising a
Iiquid pernmeabl e topsheet (26), having a topsheet

peri phery (40) with a topsheet peripheral neasurenent,
a liquid inperneabl e backsheet (30) having a backsheet
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peri phery (42) wth a backsheet peripheral nmeasurenent
which is greater than said topsheet peripheral

nmeasur enent and an absorbent structure (14) between
sai d topsheet and said backsheet, said topsheet

peri phery (40) being joined to said backsheet periphery
(42) to form a waste-contai nment pocket (56) there

bet ween, characterised in that

said liquid perneabl e topsheet (26) being adapted to
substantially fully contact the body of the wearer
sai d topsheet (26) further including a single opening
(38) adapted for receiving feces therethrough and

sai d absorbent structure having a crotch w dth between
5.08 and 7.62 cm (2 and 3 inches)."

From t he docunents consi dered by the Opposition
Division, the follow ng docunents played a role in the
appeal proceedings:

D1: US- A-4 662 877,

D2: EP-A-0 359 410;

D3: EP-A-0 357 298;

D4: EP- A-0 241 041;

D6: US-A-3 860 003;

D7: EP-A-0 222 585;

D8: WO A-89/11843.

In an annex to the sunmons for oral proceedings

pursuant to Article 11(2) Rules of Procedure of the
Boards of Appeal the Board expressed its prelimnary
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opinion that the invention appeared to be sufficiently
di scl osed and that claim 1l appeared to neet the
requirenments of Article 84 EPC. Concerning the

obj ection of lack of novelty, the Board gave reasons
why it could not follow Appellant 1I's conclusions in
this respect. Inventive step would need further

di scussion during the oral proceedings either starting
fromDl or D8 as the closest prior art.

Oral proceedi ngs took place on 14 February 2002.

The appel l ants requested that the decision under appeal
be set aside and that the patent be revoked. During the
oral proceedings, the appellants declared that the
opinion of the Board in respect of novelty as set out
in the annex to the summons for oral proceedi ngs was
not cont est ed.

The respondent (patentee) requested that the appeal be
di sm ssed and the patent be maintained in anended form
as upheld by the Opposition Division.

The argunents of appellant | can be summarized as
fol | ows:

Since the requirenent of claim1l1 that the topsheet was
adapted to substantially fully contact the body of the
wear er was dependent on factors as to the use of the
article which were beyond the manufacturer's know edge
and control, it was not possible to manufacture an
article in accordance with the definition of claiml.

Mor eover, although the patent in suit included several
definitions of what was nmeant by the feature
"substantially fully contacts", it failed to disclose
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how t hese definitions could be nmet in practice.
Therefore, unless the expression "adapted to
substantially fully contact the body of the wearer"” was
deprived of any particular technical neaning and was
considered to apply generally to prior art topsheets as
well, the invention was insufficiently disclosed.

Claim1 required the backsheet peripheral neasurenent
to be greater than the topsheet's peri pheral
measurenent. Claim 1l also required the topsheet and the
backsheet to be joined along their peripheries, in

whi ch case their peripheral neasurenents could only be
equal , not greater. This contradiction was a further
reason to consider the invention to be insufficiently
di scl osed.

Furthernore, the expression "single opening adapted to
recei ve feces therethrough” did not define any clear
[imtation for the opening. |Indeed, feces varied
tremendously in their consistency and therefore it was
not possible to determ ne just what adaptation of a
hol e was necessary to ensure that feces were received
t her et hrough. Consequently claim 1 did not neet the
requi renents of Article 84 EPC

Mor eover, the subject-matter of claiml1 did not involve
an inventive step. Docunment D6, which already sol ved
the probl emunderlying the patent in suit of avoiding
excess material bunching between the |egs, could be
regarded as the closest prior art. Al though this
closest prior art did not disclose a topsheet with a

si ngl e openi ng adapted for receiving feces

t her et hrough, the skilled person faced with the

obj ective problem of reducing the contact between the
skin and body wastes would find either in docunent D8
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or in docunment Dl the obvious solution thereto
consisting in the provision of a topsheet with a single
openi ng, thereby arriving in an obvi ous manner at the
subj ect-matter of claim1.

The skilled person would arrive at the subject-matter
of claiml also starting from docunent D1 or from
docunent D8. Indeed, the skilled person faced with the
probl em of determining a suitable core width would be
notivated to consider the teaching of D6 since this
docunent related to the aspect of conformty. D6
informed the skilled person that if the crotch width
was 2 to 3 inches bunching of the absorbent core in the
crotch region was prevented. Hence, the skilled person
woul d nodify the diaper of D1 or D8 to have a crotch
width of 2 to 3 inches in order to solve the above
ment i oned probl em

Appel lant 1l supported Appellant |I's concl usions.

In respect of lack of clarity of claim1, appellant Il
additionally pointed out that in case of feces having
wat er-|i ke consi stency even m nute openings, such as

t hose shown in docunent D4, would be "adapted to
recei ve feces therethrough".

In respect of inventive step, appellant Il essentially
argued that the subject-matter of claim1 was obvi ous
either starting fromdocunent D1 or from docunent D38 in
vi ew of the teaching of docunent De6.

Starting fromdocunent D1, the features distinguishing
the subject-matter of claim1 fromthe closest prior
art were that the topsheet was |liquid perneabl e and
t hat the absorbent structure had a crotch w dth between
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5.08 and 7.62 cm However, the skilled person would

i edi ately recogni ze that the provision of a
conventional |iquid perneable sheet, rather than a
[iquid inpermeabl e one, was advant ageous because it

al l owed urine always to reach the absorbent structure
t hereby avoi ding | eakage fromthe absorbent article of
D1 in case sone urine did not hit the opening in the
topsheet. Furthernore, the skilled person faced with
the problemof inmproving the fit of the absorbent
article would turn to docunent D6, which suggested
solving this problemby narrowing the crotch wdth to
be preferably 2 to 3 inches, and accordingly woul d
apply this teaching to the absorbent article of DL.

Starting fromdocunent D8, the only distinguishing
feature was to be seen in the provision of a crotch
wi dt h between 5.08 and 7.62 cm The provision of this
feature in the absorbent article of docunment D8 to
inprove its fit was obvious in the light of the
teachi ng of D6, as explained above in connection with
D1. The obvi ousness of the provision of the

di stingui shing feature was even cl earer when
considering the enbodi nent of Figures 19 and 20 of D8
showi ng an absorbent structure that narrowed in the
crotch region. Providing a crotch width between 5.08
and 7.62 cmin this latter enbodi ment was a purely
arbitrary, and thus not inventive, selection.

The respondent essentially argued as foll ows:

By "being adapted to substantially fully contact the
body of the wearer” claim 1l defined, in accordance with
the description of the patent in suit, that the

t opsheet shoul d be such that in use a major portion

t hereof contacted the wearer's body. There were no
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difficulties for a skilled person to provide such a

t opsheet, as conventional topsheets, such as that of

D8, were generally adapted to substantially fully
contact the body of the wearer. Furthernore, the
description of the patent in suit explained howto join
along their peripheries a backsheet and a topsheet
wherein the backsheet's peripheral neasurenment was
greater than that of the topsheet. Therefore, the
invention was sufficiently disclosed.

Caiml nmet the requirenents of Article 84 EPC since
the skilled person would i mredi ately recogni ze that the
expression "single opening adapted to receive feces

t her et hr ough™ i ndi cated an openi ng whi ch was
sufficiently large and properly positioned to receive
body wastes exiting the anus.

The subject-matter of claim 1l also involved an
i nventive step.

The main object of docunment D6 was to provide side

fl aps having elastic nenbers outwardly spaced fromthe
absor bent body. The absorbent article of D6 was neither
provided with a topsheet having an opening nor with a
wast e- cont ai nnent pocket. A crotch width of 2 to

3 inches was only disclosed in connection with one
particul ar enbodi nrent and there was no reason for a
skilled person to specially select this particular
enbodi mrent as a starting point for further devel opnent.
The fact that D6, dating back to 1975, was nuch ol der
than D1, and the fact that nobody thought of conbining
t hese two docunents before the rel evant date of the
patent in suit, were indications of the presence of

i nventive step. Mreover, the differences in the
structure of the absorbent articles of D6 and D1, in
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particular the presence in DL of a facing sheet highly
resistant to penetration of liquid and of a topsheet,
referred to as cover sheet in Dl and consisting of a
rectangul ar piece not joined to the backsheet along the
peri phery of the latter, were such that the skilled
person woul d not have conbi ned the teachings of D6 and
D1.

Furthernore, there was no incentive whatsoever to
conbi ne the teaching of D1 or D8 wth the teaching of
D6 to provide a crotch width of 2 to 3 inches. |ndeed
Dl explicitly disclosed an absorbent structure having a
crotch width larger than 12 cmand thus | ed conpletely
away froma crotch wdth in accordance with the patent
in suit. D8 specifically disclosed, in the enbodi nent
of Figures 17 and 18, the provision of an absorbent
insert that was wider in the crotch zone, and thus
taught away fromthe provision of an absorbent
structure being narrower in the crotch region than in
D6. Moreover, in the enbodi nent of Figures 19 and 20 of
D8, the topsheet was integrally attached to the
absorbent structure, whilst in D6 the topsheet was
joined to the backsheet, and therefore the latter
enbodi nent of D8 could not be conbined with D6.

Reasons for the Decision

0787.D

The appeal s of the opponents are adm ssible.
Amrendnents (Article 123 EPQC)
Claim1 includes all the features of original clainms 1,

9 and 10. The anendnent of the feature of original
claiml1, that the article conprises "an openi ng adapted
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for receiving body wastes therethrough”, to read:
"singl e opening adapted for receiving feces

t her et hrough", finds support in the original
application in Figures 5 and 6; in page 6,

2nd paragraph; and in page 12, first full paragraph.

The protection conferred by the patent has been
restricted by the anmendnents since claiml is limted
over claim1l as granted to the presence of a "single"
openi ng.

Dependent clains 2 to 23 correspond to original
clains 2-8, 11-13, 15-20, 25, 26, 28-30, 34.

The description of the patent in suit is adapted to be
consistent with the clains as anended.

Therefore, no objections under Article 123(2) and (3)
EPC ari se.

Clarity and support by the description (Article 84 EPC

Claim1l defines in a sufficiently clear manner the
matter for which protection is sought. Mreover, it is
adequat el y supported by the description.

The expression "single opening adapted to receive feces
t her et hrough", objected to by the appell ants under
Article 84 EPC, is held to be sufficiently clear and
inplies limtations of both size and position of the
opening to receive feces.

The appellants argued that this expression did not
define any clear limtation for the opening, in
particular its size, due to the variable nature of
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f eces.

In the Board's view, the skilled reader dealing with
the techni cal nmeaning of "single opening adapted to
recei ve feces therethrough” would consider that the
openi ng should be such as to allow nost kinds of feces
t her et hrough, and therefore would cone to the

concl usion that the opening should be | arge enough to
receive not only liquid but also solid material .
Furthernore, it is considered to be apparent that, in
particul ar when the opening is chosen to be relatively
small, it should be positioned in the rear part of the
napkin rather than in the front part.

Sufficiency of disclosure (Article 83 EPQC)

According to the established case |law, an invention can
be held to be sufficiently disclosed if at |east one
way is clearly indicated enabling the skilled person to
carry out the invention (see e.g. T 292/85, Q EPO
1989, 275).

The patent contains several exanples of topsheets,
[iquid inperneabl e backsheets, and absorbent structures
for use in the absorbent article according to claim1
(see col. 6, lines 53-55; col. 9, |ast paragraph;

col. 12, line 15 to col. 13, line 41), and of manners
for joining the topsheet to the backsheet to forma
wast e- cont ai nnent pocket (col. 7, lines 3-37). Since
the topsheet is made of a flexible and conpli ant
material, it may, in use, substantially fully contact

t he body of the wearer.

The appellants argued that it was not possible to
manuf acture an article neeting the requirenent of
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claim1 that the topsheet was adapted to substantially
fully contact the body of the wearer, since this

requi renment was dependent on factors as to the use of
the article which were beyond the manufacturer's

know edge and control.

In the Board's view, the skilled reader woul d consi der
that the expression "topsheet being adapted to
substantially fully contact the body of the wearer"”
inplies that the topsheet should be such that in use a
maj or portion thereof contacts the wearer's body. This
interpretation corresponds indeed to the broadest
literal meaning of the above nentioned expression and
i s noreover supported by the description of the patent
in suit (see col. 8, lines 20-26).

In this respect the Board cannot foll ow the Opposition
Division inits view (see point 2 of the decision under
appeal ) that it "becones clear from colum 8,

lines 29-33" of the patent in suit that the above

menti oned expression neans that about 70%to slightly

| ess than 100% of the topsheet is in contact with the
baby' s skin, because this range, which falls within the
wi der range of 50%to 100% corresponding to a ngjor
portion of the topsheet, is given by way of exanple
only (see col. 8, line 31).

The provision of an absorbent article with a topsheet
of which a major portion contacts the wearer's body
does not present any difficulties for a skilled person.
| ndeed, such an absorbent article can be obtained
sinmply by providing a sufficiently flexible and
conpliant topsheet of the kind generally known in the
art and exenplified on col. 9, l|ast paragraph of the
patent in suit.
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The appel |l ants questioned how it was possible that the
topsheet and the backsheet were joined along their

peri pheries and at the sane tine the backsheet

peri pheral neasurenent was greater than the topsheet's
peri pheral neasurenent.

Si nce the disposabl e absorbent article is intended to
forma three-di nensional structure conprising a waste-
cont ai nment pocket, the skilled person would

i medi ately note that the backsheet and the topsheet
are not to be seen as flat and rigid el ements which
nmust necessarily have the sanme peripheral neasurenent
in order to be joined along their peripheries, but as
fl exi ble and conpliant elenments which can be deforned
and thus easily joined along their peripheries, even if
they actually have different peripheral neasurenents.
For instance, the backsheet can be drawn i nwardly and
connected to the topsheet, as disclosed in col. 7,
lines 2-10 of the patent in suit or the topsheet can be
made of stretchable material as disclosed in col. 7,
lines 33-37. In both cases the backsheet will form

pl eats al ong the join.

Fromthe above it follows that at |east one way
enabling the skilled person to carry out the invention
is clearly indicated, and therefore the requirenments of
Article 83 EPC are net.

Novel ty

The Board has already treated this question in its
annex to the sumons to oral proceedi ngs, and the
appel l ants have decl ared that they did not contest the
opi nion of the Board in this respect.
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Docunments D2 and D3, which formpart of the state of
the art according to Article 54(3) EPC, do not disclose
the feature of claim 1l that the absorbent structure has
a crotch width between 5.08 and 7.62 cm

Al t hough both D2 and D3 "incorporate by reference”
docunent D6 (see D2, col. 3, lines 39-42; see D3,

col. 3, lines 22-25), there is no indication either in
D2 or in D3 that the disclosure of docunent D6 to
provide a crotch width of 2 to 3 inches (5.08 to

7.62 cm is incorporated by reference into docunent D2
and D3 so as to formpart of their teaching in this
respect (see e.g. T 67/88, not published).

The ot her avail abl e docunents do not disclose a

di sposabl e absorbent article having a topsheet
including a single opening adapted for receiving feces
and an absorbent structure having a crotch width
between 5.08 and 7.62 cm

Consequently, the subject-matter of claiml1l is found to
be novel .

| nventive step

The technical problemunderlying the patent in suit
consists in providing inproved performance in managi ng
and cont ai ni ng body wastes between the body orifices
and topsheet surfaces (see the patent, col. 1,

lines 27-41 and col. 1, line 59 - col. 2, line 2).

In the Board's view, document D8 represents the cl osest
prior art because it discloses, in the enbodi ment of

Figures 17 and 18, a disposabl e absorbent article which
corresponds to the sane use of and requires the m nimm
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of structural and functional nodifications to arrive at
the clained subject-matter (see e.g. T 897/92, not
publ i shed).

Using the wording of claim1, D8 discloses (see

Fig. 18) a disposable absorbent article conprising: a

I iquid perneabl e topsheet (74) having a topsheet

peri phery, a liquid inperneable backsheet (30; see
claim1) having a backsheet periphery with a backsheet
peri pheral neasurenent which is greater than said

t opsheet peripheral neasurenent (see page 13,

lines 11-14), and an absorbent structure (38) between
sai d topsheet and said backsheet, said topsheet

peri phery being joined to said backsheet periphery to
form a wast e-contai nnent pocket (page 13, lines 11-14
and 17, 18) therebetween, said |iquid perneabl e

t opsheet being adapted to substantially fully contact

t he body of the wearer, said topsheet further including
a single opening (76) adapted for receiving body wastes
t her et hrough (page 13, lines 16-20). The topsheet
(l'iner 74) must be liquid perneable, since the aperture
(76) is only nmeant for receiving faecal material.

D8 does not di sclose that the absorbent structure has a
crotch width between 5.08 and 7.62 cm (2 and 3 inches).

The distinguishing feature results in an inproved fit
between the wearer's |l egs and the topsheet and thus in
i nproved body contact with the topsheet. Wth inproved
body contact with the topsheet, the opening in the
topsheet is reliably positioned relative to the anus
and urine is prevented fromflow ng over the topsheet
surface (see col. 4, lines 5-19 of the patent in suit).
Hence, the clainmed article effectively solves the
probl em of providing inproved performance in nmanagi ng
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and cont ai ni ng body wastes between the body orifices
and topsheet surfaces.

Docunent D6 discloses (see Fig. 1) a simlar disposable
absorbent article conprising: a |iquid perneable
topsheet (23), a liquid inperneabl e backsheet (22), an
absorbent structure (24) between said topsheet and said
backsheet, and flexible side flaps (25) extending
outwardly fromand al ong each | ateral edge of the

absor bent body.

The main objective of docunment D6 is to position the

el asticized portion of each side flap (25) (see Fig. 1)
sufficiently renote fromthe absorbent body (24) in the
crotch area to permt the elasticized contractable |ine
t hrough the side flap to maintain a good fit about the
| eg during normal in-use |eg/diaper novenents, i.e. to
provi de continued non-slipping contact of the side flap
with the wearer's body (see claim1; see col. 2,

lines 23-28 and col. 3, lines 49-66).

D6 discloses, in a preferred enbodi nent, to provide an
hour gl ass shaped absorbent structure having a crotch

wi dth between 1 inch and 6 inches at its narrowest
portion, preferably 2 and 3 inches (5.08 and 7.62 cm
see col. 5, lines 44-48). It is readily apparent to a
skilled person that these features all ow achi evenent of
the main objective nmentioned in D6 since they result in
the elastic nmenbers (26) being sufficiently renote from
t he absorbent body as the latter is narrowed in the
crotch region. However, there is no suggestion to be
found in D6 that it is the particular selection of the
preferred range of 2 to 3 inches for the crotch that
specifically contributes to a better fit. D6 discl oses
that a better fit is obtained by the provision of a
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"nmodi fied" hourglass shape in which the Iength of the
di aper edges is longer than the length of the

| ongi tudi nal centre of the diaper (col. 6, lines 34-
42). Hence, the teaching of docunent D6 is that it is
the shape itself, and not the particul ar di nensions

t hereof, that contributes to a better fit.

Moreover, D6 is not concerned with the probl em of
containing feces but is exclusively related to devices
for absorbing and retaining liquid fromthe human body
(see e.g. col. 1, lines 16-18).

Furthernore, the Qpposition Division pointed out

(page 5, 2nd paragraph, of the decision under appeal),
that the prior art (e.g. D2 and D3) discloses generally
broader crotch wdths (than 2 to 3 inches). This
statenent was not contested by the parties and the
Board sees no reason to put this statenment in doubt.

In this respect the Board draws attention to the fact
that D6 has a publication date of 14 January 1975,
whereas D8 dates from 14 Decenber 1989. Wthout a clear
relation to the underlying problemto be solved or hint
in the direction of possible advantages to be gai ned
when applying teachings of D6 to D8, it is considered
agai nst the normal devel opnent in this very active
field of technology that the skilled person relies on
such relatively old prior art, in particular when it
does not concern the special type of napkin concerned,
i.e. a napkin having an arrangenent for isolating fecal
matter fromthe wearer

Therefore the skilled person starting fromthe cl osest
prior art and know ng that usually crotch widths are
general ly broader than 3 inches, would not select the
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particular range of 2 to 3 inches disclosed by docunent
D6 because there is no apparent reason for making such
a selection. In an attenpt to inprove the fit of the

cl osest prior art absorbent article, the skilled person
could be led by the teaching of docunent D6 to provide
t he generally known hourgl ass shaped absor bent
structure (38, see Fig. 18 of D8), not however, to the
provi sion of an uncomonly narrow crotch width of 2 to
3 inches to arrive at a new conbi nation of features
with a new functionality.

The enbodi nent of Figures 19 and 20 of docunent D38
represent nore renote prior art than the enbodi nent of
Figures 17 and 18, since the topsheet (liner 74a) is
here integrally attached to the absorbent structure
(paddi ng 38a; see page 15, lines 6-9), and therefore

t he topsheet periphery, although joined to the
backsheet, is not joined to the backsheet periphery
(see Fig. 19) as required by claim1l of the patent in
suit.

In the enbodi nent of Figures 19 and 20 of D8 the
absorbent structure is folded to narrow in the crotch
region. Although a generally hourglass shaped absor bent
structure is present there, the skilled person would
see no reason to provide an unconmonly narrow crotch
width of 2 to 3 inches according to the particul ar
enbodi nent of D6.

Mor eover, the provision of a crotch width of 2 to

3 inches in the latter enbodi nent of D8 cannot be
regarded as a nere arbitrary and thus non-inventive

sel ection, as argued by appellant 1, since the
selection of a crotch width narrower than the generally
used crotch widths contributes to the achi evenent of an
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i nproved managenent and contai nment of body wastes
i ncluding feces, which is another aspect not disclosed
or hinted at in D6.

Docunent D7 di scl oses an incontinent pad having a
crotch width of 3 inches (page 25, first paragraph).
Since it is an incontinent pad (see also D7, page 1
first paragraph), this known absorbent article is not
designed for receiving feces. The skilled person would
therefore see no reason to nodify the article in D8,
designed to receive both urine and feces, to include a
feature disclosed in connection with an article
designed for receiving urine only.

None of the other avail abl e docunents discl oses or
suggests the clainmed range for the crotch width of the
absor bent structure.

Therefore, starting fromthe closest prior art D8, the
subject-matter of claim1 is found to involve an
i nventive step.

The appellants further argued that the subject-matter
of claim 1l was obvious when starting fromthe prior art
di scl osed in docunent D1 in view of the teaching of
docunent D6.

Conpared to the clained subject-matter, docunent D1

di scl oses a di sposabl e absorbent article conprising: a
topsheet (13), having a topsheet periphery with a

t opsheet peripheral neasurenent, a liquid inperneable
backsheet (10) having a backsheet periphery with a
backsheet peripheral neasurenment which is greater than
sai d topsheet peripheral neasurenent, and an absor bent
structure (11) between said topsheet and said
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backsheet, said topsheet periphery being joined to said
backsheet periphery to forma waste-contai nment pocket
(see Fig. 4) therebetween, said topsheet (26) being
adapted to substantially fully contact the body of the
wearer, said topsheet further including a single
opening (13C) adapted for receiving body wastes

t heret hrough (col. 3, lines 58-64).

In this respect, the Board cannot share the
respondent’'s view that the cover sheet (12) of D1,

rat her than the facing sheet (13), corresponds to the
topsheet referred to in claim1l of the patent in suit.
| ndeed not only the facing sheet (13) overlies the
cover sheet (12), but it also has the same function of
the topsheet of claim1 to substantially fully contact
t he body of the wearer.

According to D1, the topsheet 13 is not liquid
pernmeable (col. 1, line 52, col. 2, line 3), and the
crotch width is greater than 7.62 cm since the
absorbent structure (11) is wder (Fig. 2) than the
aperture (13C) which has a width of at |least 12 cm
(cf. col. 2, lines 59-62).

6.3.2 In an attenpt to inprove the fit of the absorbent
article knowmn fromD1l, the skilled person could be |ed
by the teaching of docunent D6 to provide an hourgl ass
shaped absorbent structure, not however, to the
provi sion of an uncomonly narrow crotch width of 2 to
3 inches because of the specific teaching of Dl to
provide a large width of the opening in this area.

Furthernore, there is no reason for the skilled person

to replace the liquid inpernmeable sheet (13) of DL with
a liquid perneable one. Indeed this would inpair the

0787.D Y A
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achi evement of the nmain objective of D1 consisting in
containing and retaining |iquid discharges (see col. 1
lines 20-31), for which the provision of a liquid

i nper neabl e sheet is essential (see claiml1). Thus, the
skilled person noting that urine may leak if it does
not hit the opening, would rather | ook for measures
other than the provision of a liquid perneabl e topsheet
in order to avoid this, such as e.g. the provision of a
| ar ger openi ng.

It was al so argued by appellant | that the subject-
matter of claim1l was obvious starting fromD6 as the
closest prior art in view of the teaching of D8 or D1.

It is the established case | aw of the Boards of Appeal
that the closest prior art for the purpose of

obj ectively assessing inventive step is generally that
whi ch corresponds to a simlar use requiring the

m ni mum of structural and functional nodifications (see
T 897/92 supra; also e.g. T 606/89, T 574/88, not
publ i shed).

Starting fromdocunent D6, the structural nodifications
required to arrive at the clained subject-matter are:

t he provision of a topsheet having a single opening
adapted for receiving feces therethrough, and the
provi sion of a backsheet having a peripheral
nmeasurenent which is greater than the topsheet

peri pheral neasurenent. Although the absorbent article
of D6 also retains feces in use, it does not contain
feces within the structure of the article, as does the
cl ai med absorbent article due to the presence of an
opening in the topsheet.

The absorbent article of D6 thus requires nore
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structural nodifications than the prior art of D8 (see
point 6.2 above) to arrive at the clainmed subject-
matter. Furthernore, it is less simlar in use than the
prior art of D8, which has a single opening in the
topsheet, to the clained subject-matter since it does
not contain feces within the structure of the article.

It follows that D6 cannot qualify as the closest prior
art. The subject-matter of claim1 having been found to
be inventive when starting fromthe closest prior art
D8, the same conclusion will necessarily be reached
when starting fromthe nore distant prior art D6.

Moreover, assumng that D6 is taken as a starting point
for further devel opnent, there is no reason for the
skilled person to consider carrying out nodifications
of the absorbent article in D6 in order to solve the
obj ective problem of reducing the contact between the
skin and body wastes. Indeed D6 is not concerned with
t he probl em of containing feces but is exclusively

rel ated to devices for absorbing and retaining liquid
fromthe human body (see e.g. col. 1, lines 16-18).

Al t hough suitable for retaining feces as well, the
absorbent article of D6 is of the kind that should be
removed and di sposed of as soon as possible after the
expul sion of feces, which would otherwi se remain fully
in contact with the wearer's skin.

Furthernore, the skilled person faced with the above
nmenti oned problemwould turn to those docunents which
al ready solve it, such as D8, and woul d adopt
integrally the solution described therein to that
probl em keeping only those features of D6 which are
descri bed as essential, nanely a sufficient distance
bet ween the el asticized portion of each side flap and
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t he absorbent body in the crotch area (see claim1 of
D6), not however the features, such as the crotch width
of 2 to 3 inches, which are not essential (a sufficient
di stance between the el asticized portion of each side
flap and the absorbent body can al so be obtained with

| arger crotch wi dths) and which have no specific
contribution to a better fit (see point 6.2.2 above).

Therefore, the subject-matter of claim1l, and of
dependent clainms 2 to 23 that define preferred
enbodi nents of the absorbent article of claiml, is
found to involve an inventive step.

these reasons it 1s decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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