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Summary of Facts and Subm ssi ons

1682.D

The Appellant (Patent Proprietor) |odged an appeal,
received at the EPO on 12 February 1999, against the
deci sion of the Qpposition Division posted on

22 Decenber 1998 and revoking the European patent

No. O 549 781. The appeal fee was paid sinultaneously
and the statenent setting out the grounds of appeal was
received at the EPO on 10 April 1999.

Opposition was filed against the patent as a whole and
based on Article 100(a) EPC in conjunction with
Articles 52(1), 54 and 56 EPC.

In its decision the Qpposition Division held that the
grounds for opposition nmentioned in these articles
prejudi ced the nmai ntenance of the patent and that
therefore the patent was to be revoked.

From t he docunents consi dered by the Opposition
Division, the foll ow ng docunents played a role during
t he appeal proceedings:

D1: EP- A-0 343 941

D2: WO A-85/03218

D3: US-A-3 993 820

D4: EP- A-0 391 814.

The Appel |l ant requested that the Opposition Division's
deci sion be set aside and the patent be nmaintained in

amended formon the basis of a main request or a first
or second auxiliary request filed with letter of
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8 April 1999, and in the event that any of the

subm tted requests was not considered to provide the
basis for the patent to be upheld, to be heard at oral
proceedi ngs according to Article 116 EPC.

Wth letter of 19 Decenber 2000 the Appellant w thdrew
its request for oral proceedings and requested that the
deci sion be issued on the basis of the current file.

The Respondent (Opponent) requested di sm ssal of the
appeal and revocation the patent in its entirety.

Claim 1l of the main request reads as foll ows:

"An absorbent article having a |ongitudinal direction,

a transverse direction, and a z-direction, said

absorbent article conprising:

(a) a liquid pervious topsheet; (22)

(b) a liquid inpervious backsheet; (23)

(c) an absorbent core (24) positioned between said
t opsheet and sai d backsheet, said core having an
uppernost surface facing said topsheet and a
| oner nost surface facing said backsheet; and

(d) a transport layer (21) characterised in that said
transport |ayer has a | ower portion and an upper
portion where the | ower portion of said transport
| ayer is bel ow the uppernost surface of said core
and is oriented substantially in the | ongitudinal
direction and the upper portion of said transport
| ayer extends at |east to the uppernost surface of
sai d absorbent core toward said topsheet and
contains elenments oriented substantially in the z-
direction, wherein said elenents are not densified
in said z-direction".
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Claim1 of the first auxiliary request conprises an
additional feature according to which "said transport
| ayer conprises fibers having external capillary
channel s".

Claim1l of the second auxiliary request differs from
claiml1 of the main request in that the feature
according to which "said elenents are not densified in
the z-direction" has been deleted, and a feature
according to which "said transport |ayer extends above
t he uppernost surface of said absorbent core" has been
added to the claim

\Y/ In support of its requests the Appellant relied
essentially on the foll ow ng subm ssions:

Claim1 according to the main request and claim1l
according to the first auxiliary request explicitly
excluded a densification of the elenments oriented
substantially in the z-direction so that the subject-
matter of these clainms was novel over D3.

Since neither D3 nor D2 or D4 suggested the provision
of a transport |ayer w thout densified portions which
had an upper and a | ower portion and whi ch contai ned

el enents oriented in the z-direction, the subject-
matter of these clainms also involved an inventive step.

Wth respect to claim1l of the second auxiliary request
D2, D3 and D4 did not suggest the provision of a
transport |ayer conprising a portion which extended
above the uppernost surface of the core and which had
z-oriented el enents. Consequently the subject-matter of
this claimwas al so new and based on an inventive step
when conpared with the absorbent articles disclosed in

1682.D Y A
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D2, D3 and D4.

The Respondent contested the Appellant's views. Hi s
argunents can be summari zed as foll ows:

The feature of claim1l of the main request and of
claiml1 of the first auxiliary request, according to
whi ch the elenents oriented substantially in the z-
direction are not densified in the z-direction, had not
been disclosed in the application of the patent in
suit. Since the originally filed description was
totally silent as to whether or not these elenents were
densified and if so in which direction, claim1 of the
mai n request and claim1 of the first auxiliary request
did not neet the requirenments of Article 123(2) EPC.

The subject-matter of claim1 according to the second
auxiliary request was not new with respect to the

di scl osure of each of the documents D1, D2, D3 and D4.
Furthernore, even if the subject-matter of this claim
was considered to be novel, it would not involve an
inventive step. The subject-matter of claim 1l according
to the second auxiliary request differed fromthat

whi ch was di sclosed in each of these docunments at best
by the feature that the transport |ayer extended above
t he uppernost surface of the absorbent |ayer w thout
speci fying how far it extended or the effect to be
achi eved by the extension. Since the purpose to the
upper portion of a transport |ayer was to transport
liquid into an absorbent |ayer it alnost went w thout
saying that the skilled person would start the
transport |ayer above the uppernost surface of the
absorbent core. Such an arrangenment was noreover
clearly disclosed in, for instance, D2. The skilled
person woul d therefore arrive at the subject-matter of
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claim11 according to the second auxiliary request
wi t hout exercising inventive skill.

Reasons for the Decision

1

2.2

1682.D

The appeal is adm ssible.

Mai n request and first auxiliary request

Claim1 according to the main request and claim1l
according to the first auxiliary request both conprise
a feature according to which the el enents oriented
substantially in the z-direction are not densified in
the z-direction. As explained by the Appellant, this
feature has been added to the claimin order to achieve
novelty of the clainmed absorbent article over the

subj ect-matter disclosed in D3.

There is however no disclosure in the originally filed
docunents of the patent in suit, on which an exclusion
of densified elenents within the transport |ayer of the
cl ai med absorbent article could be based. These
docunents are silent about the density of the elenents
oriented substantially in the z-direction, in
particular they do not nention a densification in the
z-direction. Consequently claiml according to the main
request and claim1l according to the first auxiliary
request refer to subject-matter which extends beyond
the content of the application as fil ed.

Although it is true that the addition of the features
that the elenents oriented substantially in the z-
direction distinguishes the clained absorbent article
fromthe subject-matter disclosed in D3, said addition
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cannot be accepted as a disclainmer. According to the
case | aw of the Boards of Appeal (see for exanple

T 608/ 96) a disclainer may only be used by way of
exception for avoiding anticipation by a specific

di sclosure in the state of the art, if this disclosure
is novelty destroying purely by coincidence. This
requires that the disclosure is not relevant for the
eval uati on of inventive step of the clained invention.

As in the patent in suit, D3 also refers to the

provi sion of a transport |ayer in an absorbent article
for a rapid transportation of fluid to an absorbent
core. Therefore it cannot be said that this docunent is
not relevant for the evaluation of inventive step of
the clai ned subject-matter. Consequently the

requi renent that the disclosure is not relevant for the
eval uati on of inventive step of the clained invention
is not net in the present case.

Therefore it has to be concluded that the anended
clainms of the main request and of the first auxiliary
request do not neet the requirements of Article 123(2)
EPC.

Second auxiliary request

Novel ty and inventive step

The nost relevant state of the art is disclosed in D3.
Thi s docunent discloses, in particular in its Figures
16 and 17, an absorbent article (210) having a

| ongi tudi nal direction, a transverse direction, and a
z-direction, said absorbent article conprising a liquid
pervi ous topsheet and a |iquid inpervious backsheet
(these two elenents are inplicitly disclosed in D3,
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because colum 9, lines 36 to 39 states that the
absorbent article may be used in disposabl e diapers
whi ch usual ly have such a top- and backsheet); an
absorbent core (214) positioned between said topsheet
and sai d backsheet, said core inevitably having an
uppernost surface facing said topsheet and a | ower nost
surface facing said backsheet; and a transport |ayer
(218, 219) having a |l ower portion and an upper portion
where the |ower portion of said transport |ayer is
bel ow t he uppernost surface of said core and is
oriented substantially in the |ongitudinal direction
and the upper portion of said transport |ayer extends
at least to the uppernost surface of said absorbent
core toward said topsheet and contains elements (219)
oriented substantially in the z-direction.

However, when conpared with the subject-matter of
claiml1l of the second auxiliary request D3 does not
show that the transport |ayer extends above the
upper nost surface of said absorbent core.

Al further docunents cited during the opposition
proceedi ngs di sclose | ess than D3. Consequently the
subject-matter of claim1 according to the second
auxiliary request is new.

Starting fromthe state of the art disclosed in D3, the
obj ective underlying the clainmed subject-matter may be
regarded as to inprove the intake of fluids into the
absorbent article.

This objective is achieved by such an arrangenent of
the transport layer within the absorbent article such
that it extends above the uppernost surface of the
absor bent core.
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Such an arrangenent of a transport |ayer is however
wel | known. Each of the docunents D1, D2 and D4 shows
an absorbent article conprising a transport |ayer (D1:
50, 60; with respect to 60 see colum 21, lines 48 to
65 / D2: 3 / D4: upper and | ower tow of invention)

whi ch ext ends above the uppernost surface of an
absorbent core (D1: 52 / D2: 1 / D4: absorbent core).
Since it is obvious that this arrangenent of a
transport |ayer inevitably results in an inproved

i ntake of fluid conpared to the arrangenent of the
transport |ayer shown in D3, the skilled person | ooking
to reach the objective nentioned above woul d use the
arrangenment according to D1, D2 or D4 in an absorbent
article according to D3 to inprove the intake of fluids
wi t hout the exercise of inventive skill.

3.1.4 The Appellant's argunmentation that the subject-matter
of claim1l involves an inventive step, because none of
t he docunents D2, D3 and D4 suggested the provision of
a transport |ayer conprising a portion which extended
above the uppernost surface of the core and which had
z-oriented elements i s not convincing.

It is true that none of these docunent discloses a
transport |ayer which extends above the uppernost
surface of the absorbent core and has z-oriented

el enents. This is however not essential for the

eval uation of inventive step. As expl ai ned above, D3
shows already a transport |ayer conprising z-oriented
el ements (219). Therefore the question arises only as
to whether or not a suggestion exists to enlarge the
transport |ayer so that it extends above the uppernost
surface of the absorbent core (214). Since such a
suggestion is derivable fromeach of the docunents D1,
D2 and D4 which all disclose a transport |ayer

1682.D Y A
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ext endi ng above an absorbent core, the question has to
be answered to the affirmative.

3.1.5 In view of these assessnents the Board reaches the
conclusion that the subject-matter of claim 1l according
to the second auxiliary request does not involve an
i nventive step.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Patin P. Alting van Ceusau
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