BESCHWERDEKAMVERN
DES EUROPAI SCHEN

BOARDS OF APPEAL OF
THE EUROPEAN PATENT

CHAMBRES DE RECOURS
DE L' OFFI CE EUROPEEN

PATENTAMTS CFFI CE DES BREVETS
I nternal distribution code:
(A [ ] Publicationin Q
(B) [ ] To Chairnmen and Menbers
(O [X] To Chairnen

DECI SI ON

of 9 May 2000
Case Nunber: T 0173/99 - 3.3.4
Appl i cati on Nunber: 87307390. 2
Publ i cati on Nunber: 0257996
| PC: A23K 1/ 165

Language of the proceedi ngs:

Title of invention:

EN

Feed prem x and production nethod therefor

Pat ent ee:
Fi nnf eeds | nternati onal

Opponent :
DSM G st B. V.

Headwor d:
Feed prem x/ FI NNFEEDS

Rel evant | egal provisions:
EPC Art. 123(2)
Keywor d:

"Added subject-matter - yes”

Deci si ons cited:

Cat chword

EPA Form 3030 10.93

Limted



Européisches European Office européen

0) Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 0173/99 - 3.3.4

DECI SI1 ON
of the Technical Board of Appeal 3.3.4
of 9 May 2000

Appel I ant : Fi nnfeeds International Linited
(Proprietor of the patent) Market House

Ai | esbury Court

H gh Street

Mar | borough, Wltshire SNB 1AA (GB)

Representati ve: Kindler, Matthias, Dr. Dipl.-Chem
Hof fmann Eitle
Pat ent - und Rechtsanwal te
Postfach 81 04 20
D- 81904 Minchen (DE)

Respondent : DSM G st B. V.
( Opponent) Wat eri ngseweg 1, PO Box 1
2600 MA Del ft (NL)

Repr esent ati ve: Kl ein, Bart
DSM N. V.
DSM Patents & Trademar ks
Wat eri ngseweg 1, PO Box 1
2600 Del ft (NL)

Deci si on under appeal : Deci si on of the Opposition Division of the
Eur opean Patent O fice posted 17 Novenber 1998
revoki ng European patent No. 0 257 996 pursuant
to Article 102(1) EPC

Conposition of the Board:

Chai r man: U M Kinkel dey
Menbers: D. D. Harkness
W Moser



-1 - T 0173/99

Summary of Facts and Subm ssi ons
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The appeal is against the decision of the opposition
di vision revoking the patent in suit for failure to
neet the requirenents of Article 123(2) EPC

Product and nethod clainms 1 and 7 of the European
patent application as filed read as foll ows:

"1. Avrelatively dry, thermally stable, feed prem x
consisting essentially of a pelletized physiologically
acceptabl e carrier and one or nore enzynes.

7. A nmethod for producing a relatively dry, thermally
stable, prem x conprising the steps of: mxing a
physi ol ogi cally acceptable carrier with one or nore
enzynmes; reacting the carrier/enzyne mxture in a
sui tabl e vessel so that the enzyne or enzymes present
are substantially absorbed into the carrier; and
pelletizing the reacted carrier/enzyne m xture."
(enmphasi s added by the board).

Product and nethod clains 1 and 8 of the patent in suit
as granted read as foll ows:

"1l. A heat stable enzyne prem x for aninmal feed in

whi ch the enzyne retains an effective level of activity
during commercial feed processing, including pelleting,
the prem x having a water content of between 7% and
15% preferably less than 10% by wei ght and consi sting
of a grain based carrier which is physiologically
accept abl e capabl e of absorbi ng an aqueous enzyne
solution, and at |east one enzynme absorbed onto the
carrier.
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8. A nmet hod of producing a heat stable enzyne prem x
contai ning one or nore enzynes which retain an
effective level of activity during commercial feed
pel l eting processes, the nethod conprising the steps
of :

m xing a grain based carrier which is
physi ol ogi cal | y acceptabl e and capabl e of absorbing an
aqueous enzyne solution, with an aqueous enzyne
solution for a period of tine sufficient to absorb the
enzynme or enzymes onto the carrier to forma
carrier/enzyme conpl ex;
pelleting the carrier/enzyme conpl ex; and
drying the pelleted carrier/enzyne conplex to a
noi sture content of between 7% and 15% preferably |ess
t han about 10% by wei ght."

(enmphasi s added by the board).

The appel lant (patentee) filed a notice of appeal and
statenent of grounds and paid the appeal fee. Wth the
statenent of ground a main and an auxiliary request
were filed on 17 February 1999, both of which have

i ndependent use and nmethod clains which differ from
each other only in that in the auxiliary request in
claiml1l and claim®6 (corresponding to claim7 of the
mai n request) the term"grain flour” was replaced by
"wheat flour or barley flour".

Claims 1 and 7 of the main request read as foll ows:

"1. The use of an enzyne prem x in pelletized, crushed
or mlled formfor the manufacture of an animal feed,
the prem x consisting of a grain flour carrier which is
physi ol ogi cal | y acceptabl e and which is capabl e of
absor bi ng an aqueous enzyne sol ution, and at |east one
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enzyne absorbed onto the carrier, the prem x having a
wat er content of 7-15% by wei ght,

for stabilizing the enzyne activity so that this is not
significantly affected by high tenperatures used in
commerci al feed processing.

7. A net hod for producing a heat stable enzyne prem X
cont ai ning one or nore enzynmes whose activity is not
significantly affected by high tenperatures used in
commerci al feed processing, the nethod conprising the
steps of:

m xing a grain flour carrier which is
physi ol ogi cal |y acceptabl e and capabl e of absorbing an
aqueous enzyne solution, with an aqueous enzyne
solution for a period of tinme sufficient to absorb the
enzyme or enzynes onto the carrier to forma
carrier/enzyme conpl ex;

pelleting the carrier/enzyme conpl ex; and

drying the pelleted carrier/enzyne conplex to a
noi sture content of 7-15% by wei ght."

(enmphasi s added by the board).

Oral proceedings were held on 9 May 2000.

As regards the issue of whether or not the terns

pell etized, crushed or mlled may be allowed to stand
i ndependently in clains 1 of both requests w t hout
contravening Article 123(2) EPC, the appell ant
essentially submtted the foll ow ng:

Various references to the European patent application
established that in its broadest disclosure the
application defined the product w thout specifying its
physical form Further, a mlled or crushed product was
di sclosed in the exanples. The pelletization step was
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not obligatory but a preferred process step, and the
apparatus used was only an exanple from a nunber of
possibilities. After optional pelletization, crushing
or mlling was carried out, and the product was a
powder which in both cases, ie, pelletized and not
previously pelletized, was the same and the two were
not di sti ngui shabl e.

The respondent's submi ssions may be summari sed as
fol |l ows;

There was no basis in the application as filed for a
process which prepared an enzyne prem x W thout a
pelletization step. If an aqueous sol ution of enzyne
were added to a flour base carrier, this resulted in a
doughy product which did not have any fl ow
characteristics and which was not suitable in that form
for its intended purpose without drying. Omtting the
pell etization step offended agai nst Article 123(2) EPC
as there was no reference to crushing or mlling in the
application as filed which was not preceded by such a
step. It was the pelletization which enabled the drying
of the dough mx (flour, water and enzyne) to give a
water content of 7.5 to 15% by wei ght and which al so
led to higher enzyne heat stability, both of these
features being identified in claim1. Accordingly
claiml1 of the main request was not justified inits
references to the three alternative pelletized, crushed
or mlled forns of the enzyne prem Xx.

It was possible to distinguish an enzynme prem x product
whi ch had been pelletized and mlled or crushed from
one which had not been pelletized before crushing or
mlling because it was conprised of conpact particles
of higher enzyme heat stability whereas those particles
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derived froma non-pelletized product by crushing or
mlling were of a nore | oose structure and had | ower
enzynme heat stability.

VIIl. The appellant requested that the decision under appeal
be set aside and that the patent be maintained on the
basis of the follow ng docunents submtted on
17 February 1999:

(a) clains 1 to 10 as main request, or

(b) <clains 1 to 9 as auxiliary request.

The respondent requested that the appeal be dism ssed.

Reasons for the Decision

1. The appeal is adm ssible.

2. The only issue to be decided is whether or not the
clainms of either the main or auxiliary requests conply
with the requirenents of Article 123(2) EPC.

Mai n request

3. The question arises whether or not the use of a prem x
in the "crushed or mlled" form wthout an obligatory
previous pelleting step, is allowable under
Article 123(2) EPC

4. The process for preparing the enzyme prem x, described
on pages 7 and 8 of the application as filed, involves
m xing all the ingredients including flour and dry or
aqueous enzynes and then pelletizing, which step

2179.D Y A
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i nproves the enzynme heat stability, and drying the
product to the required water content (cf. page 5,
paragraph 1 of the application as filed). It is stated
that the "dried pellets can be crushed or mlled" (cf.
page 5, at the end of paragraph 1, and page 8, |ine 10,
of the application as filed). Thus, the disclosure in
the application as filed is that products in crushed or
mlled formare obtained by treating pellets.

The appel | ant argued that the disclosure in the
application as filed at page 2, line 29, to page 3,
line 10 justifies the general references to crushed or
mlled enzyme prem xes, not pelletized at any stage, as
well as the pelletized product. In doing this he read
this passage in isolation fromthe whol e teaching of

t he description. The said enzynme prem xes are required
to have a certain water content and to be thermally
stable, and the attai nment of these characteristics is
a specific feature of this invention, see claim1l1l. The
thermal stability is obtained by pelletizing the
enzynme/ carrier mxture, see page 5, lines 1 and 2 of
the application as filed, thus even though the passage
to which the appellant refers does not explicitly
mention pelleting as such, it does however specify the
requirenment of "thermally stable", a characteristic
which is only attained by form ng pellets.

Further, the Board does not agree to the appellant's
interpretation of lines 11 to 15 on page 3 of the
application as filed that this particul ar passage

di scl oses a nethod without a pelletizing step because
this passage is restricted to a nmethod and does not
indicate the final formof the enzyme prem x other than
that, after mxing, the mxture is pelletized, dried
and mlled. The description does not refer to a nethod
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to pelletize or crush or mll the product. Again the
appel l ant read page 3, lines 11 to 15 of the
application as filed in isolation to support his view,
instead of putting this passage into the proper context
of the disclosure as a whol e.

Al the exanples in the patent in suit prepare a
pelletized and crushed or mlled product. It was argued
by the appellant that the pellets make it difficult to
evenly distribute the enzynes in the aninmal feed, thus
i mplying that crushed or mlled products would be
better fromthis point of view This argunment is not
convi nci ng because, given that an aimis to stop enzyne
heat degradation, this problemis overcone by
pelleting, as a result of which, after processing, nore
enzynmes will be intact than woul d ot herw se be the
case. It is a technical fact that, if enzynmes were used
in not previously pelletized, crushed or mlled
products then nore heat degradation would take place
during processing. Thermal stability is inproved by

pel l etizing because the outside | ayer of the pellet
protects the enzyne inside from heat degradation,
whereas the enzynmes in crushed or mlled products woul d
be degraded to a higher degree because of a snaller
particle size than the pellets. It is the heat
degradati on which causes a | oss of enzynes.

Thus, the application as filed does not describe a
process in which enzynes were absorbed by a flour
carrier and then treated by crushing or mlling w thout
an internediate step of pelletizing.

During oral proceedings, the technical experts for the
parties were asked by the board how such a process
woul d proceed. It was agreed that the m xing of the
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conponents would result in a sticky dough which
required further treatnment to renove water and attain
the water content levels required by claim11 foll owed
by crushing or mlling. The appellant's expert regarded
the statenent at page 5, paragraph 1 of the application
as filed that pelletizing nmakes it possible to dry the
dough to a water content bel ow 30% by wei ght as the
obligatory nmethod for drying the dough to the required
| evel when it contained nore than 30% by wei ght of

wat er. Therefore, this expert considered that a

pell eting process step was necessary and this
conclusion in the Board's opinion does not support the
appeal. In fact it mlitates against it.

The expert for the respondent was of the opinion that
the two powder products could be distinguished in that
the pelletized and crushed product was of snmaller
particle size and had a higher enzyme thermal stability
t han the non-pelletized, but crushed product, which had
a nore open structure.

On the basis of the evidence concerning the drying
function of the pelletizing process step and the | ack
of a description of a process which did not involve a
pelletizing step, the Board cones to the concl usion
that claim1 of the main request contravenes

Article 123(2) EPC

Those technical decisions of the Boards of Appeal cited
by the appellant are different fromthe present case in
their facts and are not directly pertinent to this
case.
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Auxi | iary request

11. This request differs fromthe main request only in that
the clains are limted to the use of carriers of wheat
and barley flours. In respect of the other features of
this request the sane argunents apply as apply to the
mai n request and therefore the auxiliary request al so
must fail.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai rwonman:

U. Bul t mann U. Ki nkel dey
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