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This appeal is fromthe Opposition Division' s decision
to revoke European patent No. 0 550 644.

Claim1l1l of the patent as granted was identical to
claiml1l of the main request before the Opposition
Di vi sion and read:

"1. A detergent conposition conprising at |east 1% by
wei ght, of an al kyl al koxyl ated sul fate surfactant and
optional auxiliary surfactants and adjuncts, wherein

t he i nprovenent conprises incorporating into said
detergent at |east 1 % by weight, of a pol yhydroxy
fatty acid am de surfactant of the formul a:

0 Rl

RZ-C-N-z
wherein R is H C-C, hydrocarbyl, 2-hydroxyethyl, or
2- hydroxypropyl, R is C;-GC;; hydrocarbyl, and Z is
pol yhydr oxy- hydrocar byl having a |inear hydrocar byl
chain with at |east 3 hydroxyls directly connected to
said chain, or al koxylated derivatives thereof; said
conposition being characterized in that said
pol yhydroxy fatty acid am de conprises |ess than 4% by
wei ght of cyclic am de by-product, it optionally
conprises a suds suppressing anount of a suds
suppressor and is further characterized in that it has
a polyhdroxy fatty acid am de: al kyl al koxyl ated sul fate
wei ght ratio of from1:10 to 10:1, preferably 1:1
to 1:4."

Dependent clainms 2 to 14 of the patent as granted were
identical to clains 2 to 14 of the main request before
t he Opposition Division.
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An opposition based on | ack of sufficiency of

di scl osure, of novelty and inventive step was filed
(Articles 100(a), 54, 56 EPC). The notice of opposition
cited, inter alia, the foll ow ng docunent:

(1) EP-A-0 285 768.

In its decision the Qpposition Division held that the
subject-matter of claim1 of the main request |acked
novelty (Article 54 EPC) and that claim 1 of the then
pendi ng auxiliary request |acked an inventive step
(Article 56 EPC)

The proprietor (appellant) filed an appeal against this
deci si on.

Its main request, as defined in the Gounds of Appea
of 22 April 1999, was to maintain the patent on the

basis of the clains 1 to 14 as granted.

Its two eventual auxiliary requests were as foll ows:

1. First auxiliary request as filed under the cover
of the letter of 12 Decenber 2002 and conpri sing
14 cl ai ns:

Claim1 differed fromclaim1 of the main request
in that the passage "it optionally conprises a
suds suppressi ng anmount of a suds suppressor” was
del eted and the passage "and it includes at |east
one additive selected froma suds suppressing
anount of a suds suppressor, builders, enzynes,

bl eachi ng conmpounds, polyneric soil release
agents, clay soil renoval/antiredeposition agents
and brighteners” was added at the end of claiml.
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Dependent clainms 2 to 14 were identical to clains
2 to 14 as granted.

Second auxiliary request conprising 12 clains as
subm tted during oral proceedings which took place
before the Board on 19 Decenber 2002.

Claim1 differed fromclaim1 of the main request
in that the words "Use in" were placed in front of
"A detergent conposition”, the passage "wherein

t he i nprovenment conprises incorporating into said
detergent” was replaced by "of", the passage
"thereof, said conposition being" was replaced by
"thereof for inproved grease and oil cleaning
performance of the conposition versus the
conposition conprising the al kyl al koxyl at ed
surfactant, said conposition being".

Dependent clainms 2 to 12 are al so use clains and

correspond ot herw se, apart fromeditorial adaptions,

to the respective clains of the main request.

The appellant's argunents, in witing and at the oral

proceedi ngs, were in summary as foll ows:

(a)

The reproduction of the exanple with N-nethyl-
coconut gl ucam de according to the recipe of
docunent (1) (page 3, line 40), |abelled
"experiment V1" in Table 1 of the opponent's (here
the respondent’'s) letter dated 28 August 1998, was
made wi th an anmount of nethyl ester different from
t he amount di sclosed in docunment (1). Further, not
all the paraneters quoted in docunent (1) were

i ndi cated by the opponent. The relevant purity
level (ie a low level of by-products, including



VI .

VII.

0741.D

- 4 - T 0155/ 99

cyclic am de by-product) of the product obtained
was not unanbi guously proved. Therefore this

evi dence was insufficient for denonstrating that
docunent (1) was novelty destroying.

(b) Figure 1 of docunent (1) did not show the
i nfluence by N-nethyl -cocogl ucam de on viscosity
of a detergent conposition but only of an ether/
sul fate-paraffinsul fonate system

(c) The conparison between detergent conpositions
according to the patent in suit containing alkyl
al koxysul fate and a | aboratory m xture contai ni ng
N- net hyl - cocogl ucam de according to docunent (1)
fail ed because a | aboratory m xture to be used for
Vi scosity measurenents was not conparable to a
commerci al detergent conposition. Pursuant to
Article 69 EPC, the extent of protection
determ ned by the terns of claiml directed to a
detergent conposition did not extend to such
| aboratory m xtures. The concl usions drawn by the
respondent on the basis of a |aboratory m xture
shoul d be di scarded.

The respondent, not represented during oral proceedi ngs
as indicated inits letter dated 15 Novenber 2002,
refuted the argunents of the appellant made in witing.

The appel | ant requested that the decision under appeal
be set aside and the patent be nmintained on the basis
of either the patent as granted (main request) or in
accordance with the clains 1 to 12 as the first
auxiliary request filed under cover of the letter of

12 Decenber 2002, or clainms 1 to 12 filed as the second
auxiliary request in the oral proceedings on
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19 Decenber 2002.

The respondent requested in witing that the appeal be
di sm ssed.

VIIl. At the end of the oral proceedings the Chairnman
announced t he deci sion of the Board.

Reasons for the Decision

1. Mai n request

1.1 Novel ty

Claim1 concerns a detergent conposition conprising an
al kyl al koxyl ated sul fate surfactant and a pol yhydr oxy
fatty acid am de surfactant; said pol yhydroxy fatty
acid am de conprises |less than 4% by wei ght of cyclic
am de by- product.

The respondent’'s reproduction of the exanple with N
met hyl - coconut gl ucam de according to the recipe of
docunent (1) (page 4)(respondent's letter dated

28 August 1998, page 2, table 1) showed a cyclic amd
content of bel ow 4% and a bi odegradability of 100, 5%
(exampl e 1 having been set at 100% st andard).

The appel | ant objected that the reproduction of said
exanpl e was not accurate. Docunent (1) disclosed 669g
of a nethyl ester of coconut fatty acid but 689g were
used instead by the respondent according to its report.
Therefore the respondent did not properly rework this
exanpl e of docunent (1), so the appellant argued, and
no concl usi ons should be drawn fromthis experinent.

0741.D Y A
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The Board cannot accept this argunent.

(a)

(b)

(c)

In order to avoid any m sunderstandi ng regarding
the amounts to be used, docunent (1) indicated not
only the anpbunts of ester used in "g" but also in
"mol". Thus there were no doubts in regard of the
amounts to be used while keeping in mnd the
difficulty of indicating the nolecular weight of a
conponent such as the nethyl ester of coconut
fatty acid which has a variable n (eg 6 to 16) for
the -(CH,) ,-groups in the fornula of the coconut
fatty acids. Wien reworking the prior art exanples
and the invention exanples, the respondent
fulfilled the requirenment of docunent (1) by using
3 nol ester and 3 nol N nethyl-coconut gl ucam ne
(NM5) and of the patent in suit by using 1 nol
ester and 1 nmol NMG

For the Board, what matters is the anmount in "nol"
to be used and not the indication in "g". The

obj ection by the appellant that there was a
difference in weight between the indication in
docunent (1) and the reproduction of the exanple
is irrelevant.

I f any difference had an influence on the result,
t he burden of proof is on the appellant to show
its relevance. In absence of such a proof the
respondent’'s reproduction has not been
convi nci ngly invalidat ed.

The om ssion of other paraneters not rel evant for
t he reproduction, since not part of claim1 of the
patent in suit, does not deprive the respondent’'s
proof fromits relevance with respect to its
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presentation of the case. By the way, the

appel  ant had not pointed to other features of
claim 1l susceptible to invalidate the respondent's
pr oof .

(d) For all these reasons, the Board accepts the test
results submtted by the respondent as evidence
whi ch proved that docunent (1) described a fatty
acid glucam de conplying with the definition of
t he pol yhydroxy fatty acid am de according to the
formula in claiml. According to docunent (1) said
glucam de is used as a surfactant in alkyl
al koxyl ated sul fate contai ni ng detergent
conpositions (page 2, line 1 and page 4, lines 27
to 46).

It follows that the subject-matter of claim1l | acks
novel ty. Consequently, claim1l does not neet the

requi renents of Article 54(1) EPC, and, therefore, the
mai n request is not allowable.

First auxiliary request

Claim1l differs fromclaim1l of the main request in
that the passage "it optionally conprises a suds
suppressi ng anount of a suds suppressor” was del eted
and the passage "and it includes at | east one additive
sel ected froma suds suppressing anount of a suds
suppressor, builders, enzynmes, bl eaching conpounds,
polynmeric soil release agents, clay soi
renmoval / antiredeposition agents and bri ghteners" was
added at the end of claim1.
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Articles 84 and 123(2) EPC

The Board is satisfied that claim1l neets the

requi renents of Articles 84 and 123 EPC. Since no
objections were raised in regard of these articles, no
further reasons need be given.

Novel ty

The Board is satisfied that the subject-matter of
claiml neets the requirenents of Article 54(1) EPC.
Since no objections were raised in regard of this
article, no further reasons need be given.

| nventive step

The goal of the patent in suit was to provide detersive
surfactant systens having excellent grease and oil

cl eani ng performance across a range of water
tenperatures and wash concentrations which can be

manuf actured from natural, renewabl e, non-petrochem ca
feed stocks, are degradable and exhibit lowtoxicity to
aquatic life (page 2, lines 27 to 28; page 6, lines 1
to 2). The detergent conpositions obtained by preferred
processes contain |low |l evel s of by-products, including
a cyclic polyhydroxy fatty acid am de by-product (see
page 6, lines 8 to 9).

In view of the exanples of the patent in suit the Board
is satisfied that this goal is achieved wth a

det ergent conposition according to claim1 conprising
essentially an al kyl al koxyl ated sul fate surfactant and
a polyhydroxy fatty acid am de surfactant with the
defined low | evel s of by-product.
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Surface active conpositions having al kyl al koxyl at ed
sul fate surfactant and a pol yhydroxy fatty acid am de
surfactant were known from docunment (1) which disclosed
a conposition containing fatty al cohol ether sulfate
and N-net hyl coconut fatty acid glucam de (page 4,

line 15 to 57, and page 5).

The appel | ant argued that the objective of docunment (1)
was to increase the viscosity whereas the patent in
suit relied on an inproved grease and oil performance
and on environnental advantages. It concluded that
docunent (1) dealt with a different technical problem
than the patent in suit and was too far renote fromthe
patent in suit and that, therefore, document (1) was
not the proper starting point for evaluating inventive
st ep.

The Board does not agree. Docunent (1) concerns
detergents, dish washing detergents and mld action
detergents (page 2, lines 1 to 4). The objective to use
a detergent is to renove any stains, also the grease
and the oil stains. This is the very purpose of using
detergent conpositions, even if it is not spelled out
explicitly. Therefore, the Board takes docunent (1) as
the starting point for evaluating inventive step.

No effects due to the incorporation of one of the
additives defined in claim1l having been denonstrated
by the respondent, the Board concludes that these
additives are ingredients usual in the art.

In the light of this consideration and of document (1)
the probl emunderlying the patent in suit was to find
an alternative detergent conposition
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The detergent conposition according to claim1 solved

t he above nentioned problem This is corroborated by
the attachnents 1, 2 and 3 of the docunent bearing the
reference Case 4255CRC, entitled "AFFI DAVI T UNDER

RULE 132", signed on 3 August 1993 by Bruce Prentiss
Murch (filed under cover of the letter dated 12 COct ober
1994 by the appellant), which displayed, inter alia,

t he cl eaning performance on fabrics soiled with bacon
gr ease.

The question remains to be deci ded whet her the
detergent conpositions according to claim1 involve an
i nventive step.

The cl ai ned detergent conposition differs fromthe
conposition according to docunent (1) only in that it
contains a suds suppressor, builders, enzynes,

bl eachi ng conpounds, polyneric soil rel ease agents,
clay soil renoval/antiredeposition agents and

bri ghteners. The additional conponents are usual in the
art and do not result in any surprising effect as
already indicated (point 2.4.5). The addition of these
conventional additives to the surfactant m xtures

ot herwi se known from docunent (1) cannot contribute to
an inventive step. It follows that the subject-matter
of claim 1l does not involve an inventive step, and,
therefore, claim1l does not neet the requirenents of
Article 56 EPC

Consequently, the first auxiliary request is not
al | owabl e.

Second auxiliary request

Claim1l was directed to the use of a detergent
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conposition conprising an am de and an al kyl
al koxyl ated sul fate surfactant.

Articles 84 and 123(2) EPC

Apart fromthe om ssion of the term"sulfate" between
"al koxyl ated"” and "surfactant", the Board has no ot her
obj ections under Article 84 EPC. As this deficiency
coul d have easily been renoved under Rule 88 EPC, the
Board treats claiml as if the requirenents of
Article 84 EPC were satisfied.

Under this assunption, the Board is satisfied that
claiml neets the requirenents of Article 123(2) EPC.

No further argunents need be given since the request
fails for other reasons.

Novel ty

The Board is also satisfied that the subject-matter of
claim11 is novel since the use of such a detergent
conposition for inproved grease and oil cleaning

per formance of the conposition versus the conposition
conprising the al kyl al koxyl ated sul fate surfactant was
not explicitly disclosed by docunent (1).

| nventive step

The reasons under points 2.4.1 to 2.4.8 apply nutatis
mutandis to claim1 of the second auxiliary request.

Thus, the subject-matter of claim1l does not involve an
i nventive step and, therefore, claim1l does not neet
the requirenments of Article 56 EPC.
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It follows that the second auxiliary request is not
al | owabl e either.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh P. Krasa

0741.D



