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Summary of Facts and Subm ssi ons

Thi s appeal is against the decision of the Exam ning
Division to refuse European patent application
No 93 309 474.0.

. Claiml as initially filed reads as follows (omtting
t he reference signs):

A cruise control systemfor a notor vehicle conprising
a forward | ooki ng di stance sensor neans, the distance
sensor mneans bei ng capabl e of sensing vehicl es noving
in the sane path as the equi pped vehicle and
controlling the speed of the equipped vehicle in order
to mintain a safe distance with the vehicles in front,
characterised in that the sensor neans al so senses
vehi cl es noving in paths adjacent to the path of the
equi pped vehi cl e; neans being provided to process
signals fromthe sensor neans to provide information of
the range, relative velocity and direction of novenent
of vehicles travelling in front of or in paths adjacent
to the equi pped vehicle; and neans being provided to
control braking and accel eration of the equipped
vehicle in response to vehicles travelling in front of
or on converging paths with the equi pped vehicle, in
order to maintain a safe di stance between the equi pped
vehi cl e and vehicles in or entering its path.

L1l The Exam ning Division held that the subject-matter of
claim1 was obvious having regard to the docunent

D1: DE-A-41 10 132.

Bef ore taking the decision the Exam ning Division had
i ssued a single official conmunication, to which the

0138.D Y A



-2 - T 0120/ 99

appel I ant had repli ed.

In the grounds of appeal the appellant argued that in
D1 vehicles intervening into the path of the equipped
vehicle were not tracked, ie their presence was only
detected by range finders but their relative speed and
direction of novenment were not nonitored. Wth the
present invention, however, it was possible to track
mul ti pl e vehicles near the equipped vehicle. This
provi ded an advance warning of vehicles intervening in
the path of the equi pped vehicle.

The appel | ant expressed his wllingness to amend
claiml in a certain way.

It was furthernore stated that the Exam ning Division
had been premature in issuing the decision to refuse
the application after a single communication. Reference
was nmade to the CGuidelines CVI 4.3.

The appel | ant requested that the decision under appeal
be set aside and that a patent be granted on the basis
of the application as filed. If the Board were to
uphol d the Exami ning Division's decision oral
proceedi ngs were requested.

Reasons for the Decision

1

0138.D

The i nventi on

The invention is a cruise control systemfor a notor
vehicle. A sensor on the vehicle provides information
about the range, relative velocity and direction of
novenent of vehicles travelling in front of or in paths
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adj acent to the equi pped vehicle. By continuously
supervising not only the vehicle in front but also

adj acent ones it is possible to predict at an early

st age whet her a nei ghbouring vehicle will pull in front
of the equi pped vehicle, and whether in such a case
energency braking is necessary.

Prior art

The closest prior art is described in D1. This docunent
di scl oses a vehicle equipped with a cruise control
system conprising a (main) forward range fi nder
(Figures 1, reference sign 21) and two (suppl enentary)
range finders (22) on each side of the vehicle for
provi di ng range informati on about vehicles entering the
path of the equi pped vehicle. These supplenentary range
finders, in the appellant's view, do not neasure the
(relative) speed and direction of intervening vehicles.

In the opinion of the Exam ning D vision, the

suppl enentary range finders determ ne the distance to
an intervening vehicle at regular intervals, and
therefore the velocity of that vehicle. Reference is
made to a passage in D1 where it is said that the speed
of the equi pped vehicle is reduced if the distance to
an interveni ng vehicle becones too small having regard
to the rate of change of this distance ("Wenn sich in
di esem Fal | e j edoch herausstellt, dal der Abstand

zwi schen dem Fahr zeug des Fahrers und dem st 6r enden
Fahrzeug 23 im H nblick auf die Abstandsanderungsrate
zu klein wird..." - colum 5, last line to colums 6,
[.3). This would prove that the speed is indeed

nmeasur ed.

In the view of the Board, the controversial passage
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guot ed above does not clearly state that the

suppl ementary range finders provide rel ative speed
information. It is said that alarmis given when the
range finders detect the presence of an intervening
vehicle, and that then, if the distance becones too
smal |, the equi pped vehicle reduces its speed. It seens
that this information could be interpreted in at |east
the follow ng three ways:

First, as the appellant has pointed out, the nmeaning

m ght sinply be that the di stance decreases because the
speed of the intervening vehicle is relatively |ow, but
t he suppl enentary range finders neasure only the

di st ance.

Second, if the speed is indeed neasured, and
considering that an intervening vehicle would very soon
pass into the field of view of the forward range
finder, the view could be taken that it is the forward
range finder which perforns the neasurenent. There is
apparently a delay between the detection of the vehicle
and such a neasurenent ("Wenn sich herausstellt...")

whi ch m ght correspond to the tinme it takes for the

i ntervening vehicle to overtake conpletely the equi pped
vehicle. It should be noted that it is the express

pur pose of the forward range finder, but not of the
suppl ementary range finders, to furnish information
such that a constant di stance can be kept to a vehicle
in front.

Third, the neaning may be that the suppl enentary range
finders neasure the relative speed, as suggested by the

Exam ni ng Di vi si on.

Thus the Examining Division's interpretation is not
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unanbi guously derivable from Dl. The Board therefore
concl udes that D1 does not disclose the feature in
claim1l which states that the sensor neans provides

i nformati on about the relative velocity and direction
of novenent of vehicles travelling in paths adjacent to
t he equi pped vehi cl e.

| nventive step

The technical problemas it can be derived fromthe
description, colums 2, |.7 to 15 is to be able to
predict the interception of the path of the equipped
vehicle by vehicles on either side, and in such good
time that energency braking can be avoi ded.

D1 al so addresses this problem and provides a solution
consisting in supervising the blind spots on the sides
of the equi pped vehicle. The invention however goes one
step further in determ ning the speed and direction of
(al'l) neighbouring vehicles, and doing this even if no
vehicle is about to pull in front of the equipped
vehi cl e.

In the Board's view D1 does not suggest this feature
In D1 the forward range finder is directed at the
vehicle in front, which is normally the closest one. I|f
anot her vehicle intervenes it is detected by the

suppl ementary range finders. The principle is thus that
the closest (single) vehicle, ie the one representing
the greatest danger to the equi pped vehicle, is
detected. The invention, on the other hand, tracks a
plurality of neighbouring vehicles. The idea to
supervi se the novenents of vehicles which represent a
potential rather than an inmedi ate danger thus appears
to go beyond the concept underlying D1.
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The Exam ning Division was of the opinion that the
suppl ementary range finders are able to determ ne the
speed of an intervening vehicle such that the control
may send out a brake command. In the Board's view this
possibility, although not expressly disclosed in D1, is
i ndeed at |east obvious. After all, it seens to be
clear fromDl that some information about the relative
speed of an intervening car needs to be known, and
equally clear that the speed could be directly neasured
by the supplenmentary range finders. But even in that
case the invention does not appear to followin a
straightforward manner. No matter how the speed of an
intervening vehicle is neasured, there is still no hint
in D1 that the speed of nore than one target at a tine
shoul d be supervi sed.

Furthernore, according to claim1 the "direction of
nmovenent"” of other vehicles is determ ned. This feature
taken in its context cannot reasonably be understood as
covering only a novenent along the Iine of sight

bet ween t he equi pped vehicle and anot her vehicle. The
reason i s that such novenents woul d correspond to the
relative velocity of the vehicles, but the

determ nation of the relative velocity is set out
separately in the claim The feature nust instead be
interpreted as the determnation of the direction of
novenent of other vehicles in a plane. Such
measurenents are possible according to the invention as
descri bed since the range and bearing of each vehicle
are detected (colums 3, |.7 to 10). D1, however, is
restricted to di stance neasurenents in certain, fixed
di rections.

It follows that the invention is not suggested by D1.
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The Exam ning Division has not argued that any ot her
docunent or conbinati on of docunments mght |lead to the
invention, and the Board agrees that this seens not to
be the case. It follows that the invention as defined
in claiml involves an inventive step.

Under these circunstances the appellant's suggestion
for an anendnent of claim1l (see point |V above) need
not be consi dered.

Noting in particular that the prior art known from D1
is not acknow edged in the description, the Board
chooses to remt the case to the Exam ning Division for
conpl etion of the exam nati on.

The appellant's right to be heard

Al t hough the appellant has not formally stated that the
Exam ning Division conmtted a substantial procedural
violation by refusing the present application after a
singl e communication, it is clear fromthe grounds of
appeal that he was surprised by the refusal after
havi ng given argunments in the reply to the

communi cation. The appellant has referred to the

Qui delines for Exam nation. In part CVI 4.3 of the
GQuidelines it is stated that "in nost cases, the
applicant wll have nmade a bona fide attenpt to dea
with the exam ner's objections”. If in spite of such a
bona fide response the exam ner considers that there is
little prospect of progress towards grant, "the

exam ner should not refuse i medi ately but should warn
the applicant, e.g. by a tel ephone conversation or by a
short further witten action". Therefore, in the

appel lant's view, a warning should have been given
before the decision to refuse was taken.
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In the recent decision T 201/98 (not intended for
publ i cation) which deals with a simlar case the board
stated that

"it is... unfortunate that the Cuidelines are worded in
such a way as on the one hand to | ead the applicant or
his representative to expect a warning before rejection
after a single comunication and on the other hand to
inmpute a noral culpability for rejection... however it
is the established jurisprudence of the Boards of

Appeal that an exam ning division does not exceed its
di scretionary power... by an imredi ate refusal,

provi ded that the decision conplies with Article 113(1)
EPC, i.e. is based on grounds on which the appell ant
has had an opportunity to present conments".

Thus, the nere fact that an Exam ning Division has
refused an application i mediately after the response
to the first and only official comrunication does not
necessarily inply that a substantial procedural

viol ati on has been comm tted.

As to the requirenents of Article 113(1) EPC the Board
finds that the appellant was given sufficient
opportunity to present conments on the objections

rai sed by the Examning Division. It is true that point
7 of the contested decision contains argunments which
had not been previously communicated to the appell ant.
These argunents, however, relate to the question

whet her D1 di scloses that the velocity of a vehicle
travelling in an adjacent path is neasured. In the
Board's view this question was not crucial for the

deci sion since novelty was not at issue and the

Exam ning Division's interpretation of DI was in any
case an obvi ous one (cf. point 3.4 above). Decisive was
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i nstead whether the invention involved an inventive
step over D1, assuming in particular the Exam ning
Division's interpretation of this docunment. This was a
matter of judgnent. Therefore, the contested decision
was not based on grounds on which the appellant had had
no opportunity to present his coments.

7. Since the contested decision is not upheld there is no
need to hold oral proceedings before the Board.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecuti on.

The Regi strar: The Chai r man:

M Ki ehl P. K J. van den Berg
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