BESCHWERDEKAMMVERN  BOARDS OF APPEAL OF CHAMBRES DE RECOURS
DES EUROPAI SCHEN THE EUROPEAN PATENT DE L' OFFI CE EUROPEEN
PATENTAMTS OFFI CE DES BREVETS

I nternal distribution code:
(A) [ ] Publication in QJ

(B) [ ] To Chairnmen and Menbers
(O [X] To Chairnen

DECI SI ON
of 25 May 2000

Case Nunber: T 0119/99 - 3.3.6
Application Nunber: 91903488. 4
Publ i cati on Nunber: 0515435

| PC. C11D 17/00

Language of the proceedi ngs: EN

Title of invention:
Li qui d cl eani ng products

Pat ent ee:
UNI LEVER PLC, et al

Opponent :
(01) Henkel Kommanditgesellschaft auf Aktien

(02) The Procter & Ganbl e Conpany

Headwor d:
Bul k density/ UNI LEVER

Rel evant | egal provisions:
EPC Art. 54(1)(2), 118

Keywor d:

"Novelty - main request (no); 1st auxiliary request (no);
2nd auxiliary request (yes)"

"Inventive step (remttal to first instance)"

"Unity of European patent not affected although different
proprietors for different designated states”

Deci si ons cited:
T 0270/ 90

Cat chword

EPA Form 3030 10.93



EPA Form 3030 10.93



9

Européisches European
Patentamt Patent Office
Beschwerdekammern Boards of Appeal

Office européen
des brevets

Chambres de recours

Case Nunber: T 0119/99 - 3.3.6

DECI SI ON

of the Technical Board of Appeal 3.3.6

Appel | ant :
(Proprietor of the patent)

Repr esent ati ve:

Respondent |:
(Opponent 01)

Respondent 11
(Opponent 02)

Repr esent ati ve:

Deci si on under appeal :

Conposition of the Board:

Chai r man: P. Krasa
Member s: G N C Raths

of 25 May 2000

UNI LEVER PLC

Uni | ever House

Bl ackfriars

London ECAP 4BQ (GB)

Kan, Jacob Hendrik, Dr.
Uni | ever N. V.

Pat ent Divi sion

P. 0. Box 137

3130 AC M aardi ngen (NL)

Henkel

Konmandi t gesel | schaft auf Aktien
TTP/ Pat ent abt ei | ung

D - 40191 Dissel dorf (DE)

The Procter & Ganbel Conpany
One Procter & Ganble Pl aza
G ncinnati, OH O 45202 (US)

Law ence, Peter Robi n Broughton
G LL JENNI NGS & EVERY

Br oadgat e House

7 Eldon Street

London EC2M 7LH ( GB)

Deci sion of the Qpposition Division of the
Eur opean Patent O fice posted 10 Decenber
revoki ng European patent
to Article 102(1) EPC

1998
No. 0 515 435 pursuant



J. H P. Wllens



-1 - T 0119/99

Summary of facts and subm ssi ons

1352.D

This appeal lies fromthe Opposition Division's
deci si on revoki ng European patent No. 0 515 435.

Claim1l of the patent as granted read:

"1. A non-aqueous liquid cleaning conposition
conprising a particulate solid phase suspended in a
non- aqueous |iquid phase wherein the solid phase

i ncludes a netal oxide having a bulk density of 200 to
1000 g/l ."

Dependent Claim 2 specified the netal oxide; dependent
Clains 3 and 4 allowed for a dispersant, dependent
Claim5 for a deflocculant material; dependent Claim?7
specified the concentrations of the liquid and the
solid phase; dependent Claim8 specified the viscosity
of a conposition defined in terns of specific
conponents and their concentrations.

Two oppositions were filed, one based on the grounds of
Article 100(a) EPC in particular on |lack of inventive
step (Article 56 EPC, Respondent | (Opponent 01)), the
ot her on the grounds of Article 100(a) and (b)(lack of
novelty, inventive step and insufficiency of

di scl osure; Articles 54(1), (2), 56 and 83 EPC,
Respondent |1 (Opponent 02)). The oppositions were
based, inter alia, on the follow ng docunents:

(1) DE-A-1 964 312,
(2) DE-A-2 255 509,
(5) GB-A-1 205 711.

In its decision, the Opposition Division held that the
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subject-matter of the clainms as granted was not novel,
in particular, in view of docunent (5).

An appeal was filed against this decision. The
Appel I ant argued in essence that in view of the prior
art cited, the range of the bulk density rendered the
cl ai med subj ect-matter novel.

The Respondents argued in essence, in witing and
orally

- that the bulk density of the netal oxide was a
technical feature of the starting conponents, but
not a technical feature of the final conposition

- that the bulk density of the nmetal oxide was
reduced when the conposition conprising the
suspension including the netal oxide was m || ed;
the extent of the reduction of the bulk density
was such that the final conposition was
antici pated by docunent (5) (page 1, lines 68 to
79);

- that the error in measuring the bulk density and
t he extent of reduction of the bulk density of the
final conposition by mlling were such that the
conposition according to Caim1 would be
antici pated by docunment (5).

I n support of his argunents Respondent | referred,
inter alia, also to docunents

(10) R D.Cadle, Particle Size Determ nation,

I nt ersci ence Publishers, Inc. New York, 1995, 292-5 and
(11) Carl Mttag, Di e Hartzerkl einerung, Springer-
Verlag 1953, 3.
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The Respondents al so raised a question relating to the
extent of these appeal proceedi ngs since only one of
the two patent owners i.e. Unilever N V. of Rotterdam
(NL) (abbreviated by Unilever N.V) had filed an appeal,
but not Unilever PLC of London (UK) (abbreviated by

Uni | ever PLC).

Wth the notice of appeal, the Appellant requested that
t he deci sion under appeal be cancelled entirely and,
thus, by inplication that the patent in suit be
mai nt ai ned as grant ed.

Wth a fax of 20 January 2000, the Appellant submtted
two anended sets of 8 clainms each, designated First
auxi | iary Request and Second auxiliary Request,
respectively.

By fax of 24 January 2000 the eight clains of the First
auxi liary Request were replaced by a new set of eight
cl ai ns.

Claim1l1l of the First auxiliary Request differed from
Claim1l of the main request in that the lower [imt of
t he bul k density range was changed into "400 g/l".

Dependent Clainms 2 to 8 corresponded to those of the
patent as granted apart fromm nor editorial amendnents
in Cdaim?7.

Claim 1l of the Second auxiliary Request read:

"A process of preparing a non-aqueous |iquid cleaning
conposition the process conprising mxing a particul ate
solid phase with a non-aqueous |iquid phase wherein the
solid phase includes a netal oxide having a bul k
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density of 200 to 1000 g/I."

During oral proceedings before the Board of Appeal

whi ch took place on 24 February 2000, the Appell ant
submtted a further set of 8 clains as Third auxiliary
Request, Caim1l of which differed fromthat of the
Second auxiliary Request by replacing "phase wherein"
by "phase and mlling the obtained bl end, wherein" and
furthernore by replacing "200 to 1000 g/1" by "400 to
1000 g/ I ".

The Appel |l ant requested that the decision under appeal
be set aside and that the patent be nmaintained as
granted (main request) or according to first, second or
third auxiliary request.

The Respondents requested that the appeal be di sm ssed.
At the end of the oral proceedings the Chairnman

announced that the debate was closed and that the
decision would followin witing as soon as possi bl e.

Reasons for the decision

1.2

1352.D

Mai n request

Claim1l1l of the patent in suit is directed to a non-
aqueous |liquid conposition conprising a suspension
having a solid phase including a netal oxide having a
bul k density of 200 to 1000 g/I.

During manufacture of the non-aqueous |iquid detergent
conposition of the patent in suit, the netal oxide is
to be mxed with the liquid phase. In order to mnimse
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the rate of sedinmentation of the solids and to obtain
reduced setting and reduced tendency to clear |ayer
separation, the blend is passed through a mlIl to
achieve a particle size of 0.1 to 100 pm (see patent in
suit, page 7, lines 13 to 15).

Docunent (5) disclosed a process for preparing a
detergent conposition conprising a liquid detergent, an
anhydrous inorganic builder and a netal oxide having a
bul k density of 10 to 180 g/l (page 1, lines 68 to 79
and 81 to 83).

When deci ding on novelty of the subject-matter of
Claim1, the question was whether the bulk density of
the netal oxide was a distinguishing feature; it should
be cl ear whether the bulk density of the netal oxide as
starting material or the bulk density of the netal
oxide in the final conposition was concer ned.

As submitted by the Respondents, in agreenent with the
deci sion of the Opposition Division, the bulk density
of the nmetal oxide as starting powder was not a
technical feature of the resulting mlled conposition

The Appel l ant contested the Opposition Division's
conclusion that the bulk density of the nmetal oxide as
starting powder was not a technical feature of the
resulting conposition and submtted that the bul k
density given in Caiml was that of the netal oxide in
t he conposition and should not be ignored as a
technical feature of the clained subject-matter

The Board cannot accept the Appellant's argunents.

According to the description of the patent in suit
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(page 2, lines 11 and 12), "non-aqueous |iquid

det ergent conpositions can be fornul ated by including
therein a netal oxide having a bulk density of 200 to
1000 g/1." Thus, the Board concl udes that the bulk
density given in Claim1l characterizes the netal oxide
before its incorporation into the clainmed conposition.

The manufacture of the claimed conposition according to
the patent in suit allows for mlling the suspension
(page 7, lines 13, 14 and 34).

Thus, mlled as well as non-m |l ed conpositions are
within the scope of Claiml. The issue to be decided is
whet her or not the bulk density of the netal oxide to
be incorporated into the respective conposition can
serve as a distinguishing feature of this conposition
when the latter was m || ed.

The Appellant did neither contest that mlling wll
cause size reduction of large particles nor that the
size distribution of the netal oxide has an influence
on the bulk density (G ounds of Appeal, page 3, |ast
sentence and page 4, |ast sentence of the first

par agraph). It maintai ned, however, that the size
reduction by mlling would not change the bul k density
whi ch was i ndependent of the radius of spherical
particles (G ounds of Appeal, page 3, |ast sentence).

The Board cannot accept this latter argunent. First of
all the netal oxide particles will in reality not be
uniformbut will have different shapes and sizes as
conceded by the Appellant (G ounds of Appeal, page 4,
first sentence). Mrre inportantly, mlling of the
conposition will change the size distribution of the
netal oxide thereby changing its bulk density. It
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follows, therefore, that the bulk density of the netal
oxi de used as starting material will not be that of the
netal oxide in the mlled conposition and, therefore,
is no distinguishing feature of the clained

conposi tion.

A different conclusion could only be drawn if there
wer e convinci ng evidence available to the Board that
any change of the bulk density due to mlling would
create either no bulk density reduction at all or only
a negligible one.

Whereas the Appellant argued, on the basis of the

t heoretical consideration that mlling of the
conposition would either |eave the bulk density of the
nmet al oxi de unchanged (see above point 1.5.3) or
increase it, docunent (10) (page 293, |ast paragraph)
and docunent (11) (page 3, table 2) state that the bulk
density of material decreases when the particle size
decreases. In such a situation of conflicting argunents
it would have been up to the Appellant (who contested

t he correctness of the decision under appeal) to
provi de experinental evidence in support of its
argunment. The Respondents submtted that no concl usive
data for the bulk density of the nmetal oxide in a

m |l ed conposition could be obtained at all which was
refuted by the Appellant. Be that as it may, the

deci sive point is that the Appellant did no provide any
experinmental evidence (see T 270/90, 4th |ast paragraph
of point 2.1: "...the parties..carry the separate
burdens of proof of any fact they allege.")
denonstrating that mlling of the respective
conpositions would not result in a substanti al
reduction of the nmetal oxide's bulk density and that,
thus, the starting material's bulk density could al so
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serve as a characterizing feature of milled
conpositions as clai ned.

When conparing the final mlled conposition which is
enconpassed by Claim1l of the main request with any
prior art conposition, it has to be borne in mnd, that
the bul k density is not a feature characterizing the
final conposition. It follows that such a mlled
conposition can not be distinguished froma detergent
conposition disclosed by docunment (5) which conposition
includes, inter alia, a liquid detergent and a netal

oxi de as inorganic carrier material.

For these reasons, the bulk density of the metal oxide
does not render the subject-matter of Claim1l of the
patent in suit novel and, therefore, the main request
is not allowable.

First auxiliary Request

Claim1l1l of the First auxiliary Request differs from
Claim1l of the main request in that the lower [imt of

the bulk density range is "400 g/1" instead of

"200 g/l".

The val ue of "400 g/1" is supported by the description
as originally filed (page 2, line 6); no objections

were raised in regard to this amendnent; the Board is
satisfied that Caim1l neets the requirenments of
Article 84 and 123 EPC.

Since the bulk density of the netal oxide is not a

di stinguishing feature of the detergent conposition,
the value of "400 g/I" is irrelevant. Consequently, the
auxiliary request nust fail for the sanme reasons as the
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mai n request; the subject-matter of Caim1l | acks
novelty (Article 54 EPC).

Therefore, the First auxiliary Request is not
al | owabl e.

Second auxiliary Request

Claim1 of the Second auxiliary Request is directed to
a process of preparing a cleaning conposition mxing a
solid phase with a non-aqueous |iquid phase; the solid
phase includes the nmetal oxide having a bul k density of
200 to 1000 g/l .

The change of a product claiminto a process claimis
supported by the description as originally filed
(page 1, lines 25 to 30): "a non-aqueous liquid

det ergent conposition can be fornul ated by including
therein...". No objections were raised in regard to
this amendnent; the Board is satisfied that Caiml
neets the requirenents of Articles 84 and 123 EPC.

Docunent (5) discloses a process for preparing a
detergent conposition conprising a liquid detergent, an
anhydrous inorganic builder and a netal oxide having a
bul k density of 10 to 180 g/l (page 1, lines 68 to 79,
81 to 83).

One argunent of the Respondents related to the

nmeasur enent error when determ ning the bul k density;
the difference between 180 g/l in docunment (5) and

200 g/1 of the patent in suit is about 10% the
Respondents argued that the error in measuring the bul k
density woul d be about 10% and therefore an
over | appi ng between the patent in suit and document (5)
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coul d not be excl uded.

Si nce neither docunment (5) nor the patent in suit

di scl ose error margi ns concerning the bulk density
nmeasurenents, the Board refrains from specul ating on
the inmpact of statistical evaluations on the
nmeasurenents and just relies on the val ues such as

di scl osed in both docunents what is considered to be a
fair conparison basis.

In the patent in suit as well as in docunent (5), the
bul k density is the feature of the netal oxide before
bei ng m xed with the non-aqueous |iquid phase. As the
bul k density disclosed by docunent (5) does not

antici pate that one disclosed by the patent in suit,
the subject-matter of Claim1l is novel

As inventive step had not yet been decided upon by the
Qpposition Division, the case is remtted to the first
i nstance.

Extent of the appeal proceedings

On the patent in suit under the heading "Proprietors”,
there is the followng entry:

Uni | ever PLC

London ECAP 4BQ (GB)

Desi gnated Contracting States
GB

Uni l ever N. V.

NL- 30000 DK Rotterdam (NL)
Desi gnated Contracting States
CHDE ES FRIT LI NL SE
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For the United Kingdom the patent in suit is the
property of Unilever PLC of London (UK) but it is the
property of Unilever N V. of Rotterdam (NL) for the

ot her designated contracting states (CH, DE, ES, FR

I T, LI, NL and SE). Because of the fact that of these
two proprietors only Unilever N. V. had filed an appeal,
t he question was rai sed by the Respondents whether the
deci sion of the Opposition Division to revoke the
patent in suit had becone final as regards the United
Ki ngdom si nce a decision of this Board in these appeal
proceedi ngs could only affect the part of the decision
under appeal, i.e the states CHDE ES FR IT LI NL SE,
but not the part against which no appeal had been filed
(by Unilever PLC), i.e. the state GB.

Thi s argunment does however not succeed because it does
not take into account a basic principle of the EPC,

i.e. the principle of the unitary procedure |eading up
to the grant of one European patent (or to the refusal
of a European patent application). That basic principle
clearly perspires fromArticle 118 EPC, stating
explicitly that applicants for different contracting
states shall - for the purpose of proceedi ngs before
the EPO - be regarded as joint applicants or
proprietors.

Therefore this decision of the Board will have effect
on the decision in first instance as a whole and for
al | designated contracting states.

For these reasons it is decided that:

1352.D



- 12 - T 0119/99

1. The deci sion under appeal is set aside.

2. The case is remtted to the Opposition Division with
the order to continue prosecution of the proceedi ngs
on the basis of the follow ng docunents:

- cl ai ns: 1 to 8 of the second auxiliary request
filed with the letter dated

20 January 2000.

- description: pages 2 to 13 of the patent in suit.

The Regi strar: The Chai r man:

M  Hor nel | P. Krasa
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