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Summary of Facts and Submn ssions

1008. D

Eur opean Patent No. 0 523 683, granted on application
No. 92112127.3, was revoked by the Opposition Division
by deci si on announced on 15 Septenber 1998 and posted
on 18 Novenber 1998. It based the revocation on the
finding that the subject-matter of claim1l according to
the main request did not involve an inventive step. The
first to the fifth auxiliary requests were rejected for
the reason that the respective clains did not fulfil
the requirenents of Article 84 EPC (lack of clarity)
and/or of Article 56 EPC (lack of inventive step).

The follow ng evidence available in the file is
rel evant for this decision:

D2: Letter of M Ckabe (Uni-Charm Corporation) to
M Nilsson, President of Ml nlycke AB, Feni nine
Hygi ene Products and Laboratory report Ml nlycke
AB 91010301, 4 pages, regarding the alleged prior
use of a Sofy Sara Wng towel

D5: WO A-92 07 535

D7: JP-U-1 122 727 (with translation in English)

D8: US-A-4 701 177

D11: EP-A-0 329 160

D12: EP-A-0 163 287

D13: US-A-4 662 876

D14: US-A-4 900 318
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D18: US-A-4 397 644

On 20 January 1999 the Appellant (Patentee) filed an
appeal and paid the appeal fee. Together with the
statenment of grounds of appeal it filed new requests
wi th anended sets of clains by letter dated 26 March
1999.

In an annex to the summons to oral proceedi ngs pursuant
to Article 11(2) of the Rules of Procedure of the
Boards of Appeal sent to the parties on 5 Cctober 2001
questions as to support and clarity of the clains were
rai sed and the Board expressed its provisional opinion
in respect of novelty and inventive step of the

subj ect-matter of these clains.

The Appellant filed anmended sets of clains by fax on
20 Decenber 2001, these were forwarded to the parties
on 4 January 2002.

Oral proceedings were held on 29 January 2002 in the
absence of Respondent | (Rule 71(2) EPC) who had
notified the Board wwth letter of 7 Novenber 2001 that
it would not attend the oral proceedings.

At these oral proceedi ngs Respondent Il indicated its
intention to file a sanple of a "Sofy Sara W ng"
article as additional evidence for the prior use "Sofy
Sara Wng", substantiated so far by D2, and requested
that the Board consider it despite its late filing. It
was of the opinion that fromthis sanple - still inits
possession - one could easily derive all features of

t he absorbent article of claim1l filed by fax of

20 Decenber 2001 and therefore it constituted very

rel evant evi dence. Regarding these features as well as
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the circunstances of the prior use it could search for
further supporting evidence, if deened necessary by the
Board. In that case it requested adjournnment of the
oral proceedings for further acquisition of evidence
regardi ng the product "Sofy Sara Wng", as well as
regards its public availability before the priority
date of the patent in suit.

The Appellant objected to the late filing of evidence
and submtted that further testing would be needed on
the sanple to establish whether the materials used for
the absorbent article actually had the clained
properties, as the properties in question could not be
determ ned on sinple visual inspection. The

ci rcunstances of the prior use were at |east doubtful,
as there was no evidence previously indicated or
submtted at the oral proceedings that the sanple to be
filed cane from a package which had actually been
avail able to the public, nor was there proof that this
was the case for the sanple which had been the subject
of the | aboratory reports in D2.

After discussion and deliberation at the ora
proceedi ngs the Board cane to the conclusion that even
wi th subm ssion of the sanple Respondent I1's

i ndi cation of evidence in support of the alleged prior
use "Sofy Sara Wng" would remain insufficient in
respect of the technical features of the absorbent
article in question and the circunstances of its

al l eged public availability. Thereupon Respondent |1
decided not to file the sanple. Further, due to the

I nconpl et eness of the evidence, the Board was not in a
position to establish the "prinma facie" rel evance of
the prior use as now all eged.

1008. D Y A



- 4 - T 0103/99

\Y/ The Appel |l ant requested setting aside the decision of
the Opposition Division and maintaining the patent in
amended formon the basis of:

- clainms 1 to 19 filed during the oral proceedings,

- pages 2 to 9 filed during the oral proceedings,

- figures 1 to 8 of the patent as granted.

Respondent | had indicated in a letter dated 13 August
1999 that it would not file subm ssions in respect of
the anended clains filed wwth the statenment of grounds
of appeal, but that it reserved the right to file

subm ssions if the clains were anended. Al so in respect
of the clains filed on 20 Decenber 2001 Respondent |
did not file any subm ssions.

Respondent 11 requested the dism ssal of the appeal.

VI, The wordi ng of independent claim1 according to the
request of the Appellant is as follows:

"An absorbent article (10,54, 78,100, 136) conpri sing

an absorbent (12,58, 84, 106, 138)

a cover (24,60,86,110,140) at |least partially
encl osi ng said absorbent and including a first materi al
(26) havi ng openings fornmed therethrough, and

a separation neans (18,72,98, 120, 144) for
controlling dispersion of body fluid away from said
cover (24),

wherein the separation neans (18) is positioned
between said first material (26) and sai d absorbent in
direct contact with said first material (26) and is
provi ded for controlling dispersion of body fluid

1008. D Y A
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downward, in the z-direction, away from said cover
(24),

the first material is selected fromthe group
consi sting of an apertured thernoplastic film a net
and an apertured extrusi on-coated nonwoven material and
constitutes the primary fluid-receiving region of the
cover arranged to be positioned, in use, directly
beneath the principal point of discharge fromthe human
body,

characterized in that

said cover is a biconponent cover (24) and
i ncl udes a non-apertured second material (30) secured
(32,34) to at |least a portion of the outer periphery of
said first material (26), and

sai d non-apertured second nmaterial (30) is a
| i qui d- permeabl e soft nonwoven web, which forns a
secondary fluid-receiving region of the biconponent
cover (24)."

VIIl. The argunents of the Appellant can be sunmari sed as
fol | ows:

Starting fromthe article disclosed in D3 having a

si ngl e-conponent cover which could consist of a soft
nonwoven | i quid perneable web, the problem possibly
existing wth this known arrangenent woul d be

i nsufficient dryness in the central region. To solve
that problem the skilled person would follow the
teaching of D3 in that he would choose another single
conponent cover material, for instance a net and accept
| ess confort, or he would provide nore perforations in
the central region of the nonwoven web, which in itself
al ready provided confort. There was no indication
available in this prior art to switch to a bi conponent
cover.

1008. D Y A
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The article disclosed in D7 conprised a bi conponent
cover, but both conponents were perforated, thereby
providing |less confort along the sides. Such an
arrangenment would not fulfil the requirenment of the
second material being non-apertured. Mreover, the
provi sion of perforations in the second material was a
clear indication that the latter, by itself, was not

| i qui d- per meabl e.

D12 taught an article with a second material which was
lam nated with a liquid-inperneable nmaterial, thus
could not forma secondary fluid-receiving region as
clai med. The sane applied to the lam nates in the
articles disclosed in D5 and D8.

Finally, the Appellant contended that Respondent I

al one had access to the evidence regarding the prior
use (sanples of the "Sofy Sara Wng" article from 1990
were no | onger avail able) and could have submtted any
further evidence in due tine, thus there should be no
adj ournnent of the oral proceedings for collection of
nore evi dence.

I X. Respondent |1 submitted that the prior use "Sofy Sara
W ng"took away novelty of the subject-matter of
claim1l. The reason why this prior use was again relied
upon only at the oral proceedi ngs was that Respondent
Il did not feel affected by any of the sets of clains
filed with the statenent of grounds of appeal and
therefore had had no reason to pursue it further at the
time. Now that the clains had been anmended with |etter
of 20 Decenber 2001 and were less restricted than the
set of clains filed with the appeal, the prior use had
becone rel evant again.

1008. D Y A
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Consi dering the other state of the art cited against
the patent in suit Respondent Il was of the opinion
that the sole difference between the article in claiml
and the prior art disclosed in D3 was the feature of
the cover being a biconponent cover instead of a single
conponent cover. D3 taught to have a cover of soft
nonwoven |iquid perneable material with a centra
portion which was perforated; if the skilled person

wi shed to inprove the dryness he would choose a net or
a perforated thernoplastic filmas suggested by D3.
However, if that material would be chosen for the whole
cover, the advantage provided by the soft nonwoven web
along the sides of the article would evidently be |ost.
To solve that problem the skilled person would find in
the prior art (e.g. D5, D8 or D12) the solution of
connecting the soft nonwoven web to the periphery of a
central region consisting of a net or perforated film
such that the nonwoven web woul d be at those |ocations
where softness and wearing confort woul d be necessary,
i.e at the sides. In doing this he would arrive in an
obvi ous manner at the subject-matter of claim1.

Reasons for the Deci sion

2.1

1008. D

The appeal is adm ssible.

Request for adjournnment of the oral proceedings

Rul e 55(c) EPC stipulates that an indication of the
facts and evidence shall be submtted together with the
noti ce of opposition. Article 114(2) EPC gives the
departnents of the EPO the discretion to disregard
facts or evidence not submtted in due time, in order
to ensure that proceedi ngs can be concluded swiftly in
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the interest of the parties, the general public and the
EPO. Thus it is the duty of the Qpponent to submt the
facts and evidence relevant to the case as early and as
conpletely as possible, if it wishes themto be taken
into account.

The prior use "Sofy Sara Wng" was originally

i ntroduced into the opposition proceedi ngs by
Respondent |, in its notice of opposition. According to
the information supplied by Respondent |1l this prior
use had been put forward in the opposition filed by
Respondent |1 agai nst Respondent |'s European patent O
612 233. At no tinme in the opposition or witten appea
proceedi ngs di d Respondent | or Respondent || submt
further evidence in respect of that alleged prior use,
nor did they indicate the intention to file such
further evidence, although the Appellant had questi oned
whet her the prior use was sufficiently substanti ated.

In its comruni cation dated 5 COctober 2001 acconpanyi ng
the sunmons to oral proceedi ngs the Board had indicated
that any further subm ssions of the parties should be
filed at | east one nonth before the oral proceedings.
However, neither of the Respondents filed any such

subm ssion, let alone further evidence.

It was only at the oral proceedi ngs before the Board
that Respondent |1 requested adjournnment of the ora
proceedi ngs so that it could collect nore evidence
regardi ng the technical features of the "Sofy Sara
Wng" article and the circunstances of its public
availability, in case the Board found the avail abl e
facts and evidence to be insufficient.

Exceptionally the Boards of Appeal take into account
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late filed facts and evidence, e.g. if their late
filing is occasioned by a change in the subject of the
proceedings and if they are relevant to the case, or in
case the prior use becane known to the Opponent only at
a later stage in the proceedings.

However, in the present case the "Sofy Sara W ng"
article was nothing new to Respondent Il. There was

al so no change in the subject of the proceedings as the
Board had already given its prelimnary opinioninits
above nentioned communi cation (which according to the
file was recei ved by Respondent Il by 9 Cctober 2001)
that the features of the first material having openings
t heret hrough and the second material being a liquid

per neabl e non-apertured soft nonwoven material were not
derivable fromthe evidence supplied up to then in
support of the alleged prior use "Sofy Sara Wng".

These features were also present in the clains filed
with letter of 20 Decenber 2001. Thus, at a mnuch

earlier date than the oral proceedi ngs Respondent 11
shoul d have realised that it had the burden of proof
regardi ng these features, if it wshed to pursue the
prior use "Sofy Sara Wng" in the appeal proceedings.

Respondent 11 argued further that it realised that the
prior use "Sofy Sara Wng" had to be brought up again
only after the anendnment of the clains by the Appell ant
with letter of 20 Decenber 2001, by which the subject-
matter of the clains becane | ess restricted than that
of the clains acconpanying the statenent of grounds of
appeal .

However, the above nentioned duty (see point 2.1) of
the Opponent to submt relevant facts and evi dence



2.5

2.6

1008. D

- 10 - T 0103/99

avai l able to himas soon and as conpl etely as possible
does not depend on the Opponent's subjective appraisa
of the extent to which a certain anended wordi ng of the
claims mght affect its (economc) interests. This is
so because, whilst the parties may fornulate their
requests according to their subjective needs, the
establ i shnment of the state of the art to be taken into
account for the decision is an objective matter.

That it no longer could rely on Respondent | to pursue
the prior use "Sofy Sara Wng" should al so have been
evident to Respondent Il as soon as it received the
copy of Respondent |I's letter of 7 Novenmber 2001,
forwarded to it by the EPO on 15 Novenber 2001,

i ndicating wthdrawal of its request for ora
proceedings and its intention to not attend the latter.
Wth letter of 13 August 1999 Respondent | already
indicated that it did not intend to file subm ssions on
the clains filed wiwth the statenent of grounds of
appeal and since then no further facts, evidence or
argunments were subnmtted by Respondent |.

Even if one woul d accept Respondent [1's argunent that
t he anmendnent of the clains as filed wth letter of

20 Decenber 2001 nmade it necessary for Respondent Il to
fall back upon the prior use "Sofy Sara Wng", the
request for adjournnent of the oral proceedings stil
woul d have been late: the sets of anended clains filed
by the Appellant with |etter of 20 Decenber 2001 were
communi cated to Respondent Il with letter of 4 January
2002. Thus according to Rule 78(2) EPC Respondent |1
can be considered to have known the extent of these
anmendnents by 14 January 2002, which is tw weeks
before the oral proceedings set for 29 January 2002.
The request for adjournnent of the oral proceedi ngs as
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wel | as the evidence supporting it could therefore

W thout difficulty have been filed at a point in tine
at which the Board could have reconsidered the matter
and still could have notified the parties that the ora
proceedi ngs were adjourned, so that unnecessary | oss of
preparation tinme for the parties as well as the Board
and unnecessary travel to attend the oral proceedi ngs
coul d have been avoi ded.

Hence, Respondent Il did not present the facts and
evidence in support of its case as early and as

conpl etely as possible. This |ate presentation of facts
and evi dence took both the Appellant and the Board by
surprise and denied both the opportunity of a proper
preparati on and response. Mireover, at the ora
proceedi ngs Respondent |1 failed to specify which facts
and evidence it was going to submt, but left it to the
Board to deci de whi ch evidence in support of which
facts Respondent Il should supply.

This is clearly not in conformty with the requirenents
of Rule 55(c) EPC nor with the procedural principle
that each party bears the burden of proof for the facts
it is alleging.

For the above reasons the Board did not accede to the
request of Respondent |l to adjourn the ora

proceedi ngs for the collection of further facts and

evi dence. Consequently, the alleged prior use "Sofy
Sara Wng" is to be exam ned only on the basis of the
facts and argunents as presented in connection with the
evi dence D2.

Al'l eged prior use "Sofy Sara Wng" on the basis of D2
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Respondent |1 argued that the prior use "Sofy Sara
Wng" put into question the novelty of the subject-
matter of claim1l.

According to the established case | aw of the Boards of
Appeal in case of an alleged prior public use the
foll ow ng nust be established:

the subject of the prior use, when it took place and
under which circunstances (see e.g. T 328/ 87, QJ EPO
1992, 701 and T 522/94, QJ EPO 1998, 421). Relevant for
the present decision is the question what was the

subj ect of the alleged prior use and under which

circunstances did it take pl ace.

The subject of the alleged prior use

In its conmunication of 5 October 2001 acconpanying the
summons to oral proceedi ngs, the Board al ready
expl ai ned why it considered that the features of the
first material having openings therethrough and the
second material being a liquid perneabl e non-apertured
soft nonwoven material were not derivable fromD2, the
only evidence supplied up to then in support of the

al l eged prior use "Sofy Sara Wng".

Respondent 11 alleged that the sanple of the "Sofy Sara
Wng" article it intended to file showed both features.

The Board concurs, however, with the Appellant that at
| east the absence of apertures in the second nateri al
and its liquid perneability are features which cannot
be assessed by a nmere visual inspection of a sanple,
but require proper testing, which cannot be carried out
in oral proceedings. Therefore there is no reason to
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consi der the sanple further, of which the properties
and thus the rel evance cannot be established in the
present proceedi ngs.

In the absence of further supporting evidence in
respect of the above nentioned features the Board finds
that it is not proven that the subject of the alleged
prior use "Sofy Sara Wng" was identical in the

rel evant features to the subject-matter of claiml.

The circunstances of the alleged prior use.

In the letter of M Okabe, contained in D2, it is
stated that the "Sofy Sara Wng" article was |aunched
in April 1990; a sketch of this product was referred
to, but not annexed. The | aboratory reports of
Mol nl ycke AB in D2 show a photograph of a package with
the nmention that it contains 40 single wapped towels
and that the price is unknown.

Respondent |1 submitted that the sanples used for the

| aboratory reports formng part of D2 nost probably had
been purchased on the open nmarket by the person who had
drafted these reports, who was known to bring back
conpeting products fromher trips abroad. The fact that
the price was not known was probably due to the fact
that the relevant receipts had to be turned over to the
finance departnent for reinbursenment and were not
easily retrievable.

The Board considers that in this field of technol ogy
relating to absorbent articles like sanitary towels,

di apers and incontinence guards, the specification of

t hese products, while maintaining their brand nane, is
frequently nodified during their product |ife. However,
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the Board notes that no evi dence has been provided that
the "Sofy Sara Wng" product referred to in the letter
of M Ckabe as having been launched in April 1990 is
identical in its technical features with the product
referred to in the |aboratory reports. As the product
sketch referred to in the letter of M Ckabe has not
been filed there is no way of verifying this issue.

There is further no evidence avail able on the actua
date, location and price of purchase. Fromthe
avai |l abl e sparse information it cannot be unanbi guously
derived that the product subject of the |aboratory
reports has been purchased on the open market, it may
just as well have been put at the disposal of Ml nlycke
AB, w thout having been purchased at all, as has been
contended by the Appellant. Wthout further supporting
evi dence the subm ssions of Respondent Il regarding the
ci rcunstances of the prior use thus remain nere

al | egati ons.

Therefore the Board concludes that the alleged prior
use has not been proven as regards the features of its
subject-matter or in respect of the circunstances
necessary for assessing its availability to the public.
It is therefore not further considered for the
assessnent of novelty and inventive step.

Amendnents (Article 123 EPC).

Caiml differs fromclaim1l as granted in that:

- the first material is selected fromthe group
consi sting of an apertured thernoplastic film a

net and an apertured extrusion-coated nonwoven
material and constitutes the primary fluid-
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receiving region of the cover arranged to be
positioned, in use, directly beneath the principa
poi nt of discharge fromthe hunman body and t hat

- said second material is a |iquid-perneable soft
nonwoven web, which forns a secondary fluid-
recei ving region of the biconponent cover.

Basis for these anendnents can be found in the original
application docunents, page 4, lines 11 to 16; page 8,
lines 11 to 31; page 10, lines 34 to 37; page 11,

lines 12 to 26.

The added features further limt the subject-matter of
claim1l as granted.

Therefore the requirenents of Article 123(2) and (3)
EPC are net.

The amendnents to the description are nmade to render
t he description consistent with the nore limted
wording of the clains (Article 84 EPC) and to

acknow edge the closest prior art (D3) (Rule 27(1)(b)
EPC) and thus do not give rise to objections either.

Novelty (Article 54 EPC).

The subject-matter of claiml differs fromthe article
disclosed in D3 in that the cover is a biconponent
cover consisting of two different materials. It

i ncludes a non-apertured second material secured to at
| east a portion of the outer periphery of said first
material, said non-apertured second nmaterial being a

| i qui d- per neabl e soft nonwoven web, which forns a
secondary fluid-receiving region of the biconponent
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cover.

None of the other evidence available in the file

di scl oses all features of claiml1l. Therefore the Board
concl udes that the subject-matter of claim1l is novel
(Article 54 EPC).

I nventive step (Article 56 EPC).

The parties agree that, in the absence of sufficient
proof of the alleged prior use, D3 is the closest prior
art for the purposes of discussing inventive step. The
Board concurs with this view.

The subject-matter of claim 1l distinguishes itself from
the absorbent article disclosed in D3 by the features
di scussed in point 5 supra.

These features aimat inproving wearer confort due to
the soft nonwoven web in the region of contact with the
thighs as well as to inprove dryness by providing a
secondary fluid receiving region, due to the liquid
perneability of that second material (see page 2,

lines 45 and 58 and page 5, line 13 and lines 33 to 41
of the patent in suit), while maintaining sufficient
fluid reception in the apertured central region.

The Qpposition Division was of the opinion that

al though D3 did not disclose the cover being a

bi conponent cover, it involved an arrangenent having a
pernmeable liner with a perforated |ongitudinal zone.
When conparing such a structure with the enbodi nent of
figure 8 of the patent in suit, in which the two
materials of the biconponent cover were aligned in an
abutting relationship and were connected to each ot her
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by the underlying separation neans, the use of two
materials instead of one single material which was
perforated in the fluid receiving region as discl osed
in D3 was a step which the person skilled in the art
was capable of perform ng w thout any inventive skill

In the Board's opinion this reasoning remains a nere
assertion as the QOpposition Division did not explain
why the skilled person would replace a single materi al
cover as disclosed in D3 by a bi conponent cover

consi sting by definition of two materials. It is a
general ly accepted principle in the case |law of the
Boards of Appeal concerning the appreciation of

i nventive step that in arguing |lack of inventive step
not only the question whether the skilled person could
arrive at the solution clained should be discussed, but
al so the question why the skilled nman woul d cone up
with that solution (see Case Law of the Boards of
Appeal, third edition 1998, Chapter |-D, 6.1).

Based on this underlying principle of dealing with

i nventive step the Board agrees with the Appellant that
in starting fromD3 the skilled person would recogni ze
that the inproved confort was already achieved by the
use of a soft nonwoven |iquid perneable nmaterial for
the cover. The renuaining problem of inproving dryness
woul d in that case be tackled by the skilled person
along the |ines suggested in D3, nanely using either a
net (and accepting |less confort) or increasing the
nunber of perforations in the central region, in both
cases maintaining the single material cover. There is
no i ndication whatsoever in D3 for the skilled person
to use a cover which is biconmponent.

Respondent Il submtted that the skilled person woul d
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have know edge of other disclosures which gave him an
i ndication to use a biconponent cover with two
different materials, nanely D5, D8 or D12, which teach
to fix soft nonwoven nmaterials onto the periphery of a
liquid receiving central region to achi eve nore wearer
confort.

A technical disclosure in a prior art docunent is to be
considered inits entirety, as it would be done by a
person skilled in the art, and it is not justified to
arbitrarily isolate parts of such a docunent fromtheir
context in order to derive fromthemtechnica

i nformati on which woul d be distinct fromor even in
contradiction with the integral teaching of that
docunent (see e.g. T 56/87, QJ 1990, 188, Reasons

point 3.1).

In that respect D8 and D12 teach away fromthe

i nvention, as they disclose the soft nonwoven materi al
as being lam nated to an inpervious |ayer, thus
rendering the second material as a whole liquid

i npernmeable. This is disclosed in D12, page 6, lines 1
to 14 and in D8, colum 5, lines 45 to 64.

The situation is the sane with respect to D5, which is
a PCT application wwth an earlier priority date, but
wWith a publication date in the interval between the
priority date and the filing date of the patent in
suit. It shows a soft nonwoven material 32 |amnated to
a second layer 34 of liquid inpervious film see

page 15, |ast paragraph. Thus, this docunent cannot
affect novelty, which is one of the conditions for it
to be considered to formpart of the state of the art
pursuant to Article 54(3) and Article 158(1) EPC .
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I n concl usion, these three docunents indicate to the
skill ed person to use a second material which is liquid
I nperneabl e, instead of the material as clained in
claim1.

6.4 The Board cannot foll ow Respondent [1's argunent that
D3 expresses a favourable opinion on the use of two
materials, by its reference to D18 for the material of
t he cover.

The di sclosure in D18 of a cover nmade up of two
materials in conmbination relates to the bonding of the
cover 10 to the transfer |ayer 14, thus producing a

| am nate of which only the cover 10 cones into contact
wWith the wearer. Therefore it does not provide an

i ndication either to use two materials of which one is
connected to at |east a portion of the outer periphery
of the other, as clained in claim1l.

6.5 Respondent I1, in the witten proceedi ngs, had al so
argued that the skilled person would conbi ne the
teachings of either D7, D11, D13 or D14 with D3. In its
commruni cati on acconpanying the summons to the ora
proceedi ngs the Board al ready pointed out that:

- D7 (claim1 of the translation) discloses the
second material as being apertured, thus teaches
away froma non apertured material as required by
claim1.

- D11 (colum 5, lines 36 to 57) teaches the use of
a first material 1 of nonwoven fabric or porous
plastic material and a second material 8 in the
form of porous waterproof sheet such as neltbond
nonwoven fabric or hydrophobic plastic filmwth a

1008. D Y A
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fine porosity, which teaches away fromthe
apertured first material and the Iiquid pervious
second material as required by claiml.

- D13 (colum 4, lines 11 to 58) teaches the use of
a second material in conposite formwhich is
liquid inpervious and a first material which is
l'iquid pernmeabl e, but not necessarily apertured
(woven fabric, fleece or tissue), thus not
corresponding to the materials required by
claim 1.

- D14 (colum 2, lines 15 to 48) teaches the use of
a second material in conposite form (references 24
with 44 and 46) or in a single |layer form (| ayer
24 treated by inpervious spray or hot nelt), which
both are liquid inpervious, and a first nmateri al
(24) which is liquid pervious but not necessarily
apertured. The resulting cover sheet therefore
woul d not correspond to the one clained in
claim1.

In the oral proceedings respondent Il did not provide
further argunments based on these docunents.

Since none of the other docunents available in the file
provide nore relevant information than the above, the
Board conmes to the conclusion that the skilled person
receives no indication fromthe state of the art to
provi de the absorbent article of D3 with a bi conponent
cover in which a second material is in the formof a
non-apertured |iquid perneable soft nonwoven web and is
secured to at |least a portion of the outer periphery of
a first material formng the primary fluid-receiving
region, the second material form ng a secondary fl uid-
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recei ving region of the cover.

In the Board's judgenent the solution to the technica
probl em underlying the patent in suit as defined by
present claiml is therefore not only novel but also
inventive (Article 56 EPC). This claimas well as
dependent clains 2 to 19 for the preferred enbodi nents
of the absorbent article according to claim1l can thus
formthe basis for nmaintenance of the patent in anmended
form

The anmended description and the draw ngs of the patent
in suit are in agreenent with the present wordi ng and
scope of the cl ai ns.

Thus, taking account of the anendnents nmade by the
Appel I ant, the patent and the invention to which it
rel ates neet the requirenents of the EPC

For these reasons it is decided that:

1

1008. D

The deci si on under appeal is set aside.

The case is remitted to the first instance with the
order to maintain the patent with the follow ng texts:

Clains 1 to 19 and

Description, pages 2 to 9, both filed at the ora
proceedi ngs, and
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Figures 1 to 8 of the patent as granted.

The Regi strar: The Chai r man:

M Patin P. Alting van CGeusau
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