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Summary of Facts and Submn ssions

1245.D

Eur opean patent No. 0 443 882 conprising fourteen

clainms was granted to the Respondent.

Claiml of this patent reads:

”1_

A coll ection device for renoving | oose nateri al
froma fixed surface by neans of a stream of air,
the collection device conprising an el ongate

duct (3) through which the |oose nmaterial is
conveyed from an upstream end regi on of the duct
defining a collection nouth (7) towards a
downstream regi on of the duct when the collection
mouth (7) is disposed in a ready to collect
position relative to the fixed surface, a source
of pressure air and neans for feeding pressure air
to one or nore air outlets (23,25) disposed in the
region of the collection nmouth (7) to provide a
streamof air for use in conveying | oose materi al
lifted fromthe fixed surface, into and al ong the
duct, characterised in that,

an air outlet (23,25) opens directly into the
duct (3) and is |ocated in the region of one end
of a control surface (27,29), at |east part of
whi ch control surface is generally convex, the
control surface (27,29) extending downstream of
the duct(3), said air outlet (23,25) being
arranged to direct a streamof air over the
control surface (27,29) whereby the streamof air
issuing fromthe outlet (23,25) is directed in a
direction transverse of the |ongitudinal axis of
the duct (3), and is directed within the duct and
general ly downstreamw thin the duct, when the
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coll ection nmouth is spaced above the fixed
surface, the streamof air issuing fromthe air
outlet (23,25) inducing an additional flow of

at nospheric air into the duct (3) via the
collection nouth (7) to assist in lifting | oose
material fromthe fixed surface and i n conveying
the material downstreamw thin the duct."”

1. The Appellant filed an opposition against the above
Eur opean patent, citing the docunents

D1: FR-A-2 541 701 in its version GB-A-2 138 280

D2: US-A-1 383 455

D3 US-A-4 018 483

D4:  US-A-3 004 279

D5: BE-A-890 518

and requesting that said patent be revoked on the basis
of lack of novelty. He asserted that docunent D1 was
novelty destroying with regard to daim1l of the
contested patent.

L1l According to the decision of the Opposition D vision
di spatched on 1 Decenber 1998, the opposition was
rej ected. The Opposition Division, which considered
docunent D1 to be the closest prior art, took the view
that the subject-matter of Caim1l was novel over D1
and i nvolved an inventive step because none of the
docunents cited by the Opponent |ed the skilled person
to inprove the teaching of docunent D1 by the features
claimed in Caiml.

1245.D Y A
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The Appel | ant appeal | ed agai nst this decision on

14 January 1999 paying the appeal fee on the sane day.
The statenent of Grounds of Appeal was received on

26 March 1999.

Wth a subm ssion dated 18 May 2000 the Appellant cited
for the first tinme docunent GB-A-2 152 362 (D6),
argui ng that the subject-matter of Caim2l1 was obvious
in the light of this docunent.

The argunents presented by the Appellant in the witten
subm ssions and at the oral proceedings held on 5 March
2002 can be sunmarised as foll ows:

The apparatus shown in Figure 7 of docunent D1
conprises in addition to the air delivery duct 3 two
further ducts 3' and 3"; the duct 3' opens into a
nozzle 4' and the duct 3" opens into a nozzle 4", these
nozzl es being arranged one above and one bel ow t he
nozzle 4 of the duct 3. Disposed in front of the

nozzle 4" of the upper delivery duct 3" is a curtain 24
whi ch extends as far as the ground and fl oor. The
curtain 24 is however an optional feature of the
apparatus according to D1 (reference is nade
particularly to page 2, lines 67 to 74 of D1) and it
can thus be disregarded for the assessnent of novelty
of the subject-matter of Claiml of the patent in suit.
Onitting the curtain 24 fromthe apparatus of D1
results in that the enbodi nent of the apparatus
according to Figure 7 of D1 discloses all the
constructional features of the cleaning device of
Caim1l. Mreover, the Iip of the nozzle 4', designated
with reference sign "F' in the enlarged copy of

Figure 7 submtted with the letter dated 7 January
2002, causes the air flowto follow the control surface
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designated with reference sign "D' in said enl arged
copy, so that the air flow in apparatus according to D1
corresponds to the downstream flow of air within the
duct as clainmed in Caiml.

It is submtted that the subject-matter of Caiml
| acks novelty over the disclosure of docunent DI1.

The subject-matter of Claiml differs fromthat of D6
only in respect of the construction of the flow
surfaces of the air outlets and the el ongated air duct
whi ch have been arranged to induce |amnar flow due to
the boundary | ayer effect to enhance the induction of
at nospheric air. This effect is however well-known to
the man skilled in the art so that no inventive effort
Is required to adapt the flow surfaces of D6

accordi ngly.

In contesting these argunents, the Respondent submtted
that the cl ainmed cl eaning device according to Caiml
IS novel .

In respect of docunment D1 form ng the closest state of
the art he points to the fact that the Appellant has
not produced new argunents in the appeal proceedings
but only relied on argunents al ready di scussed before
the Qpposition Division. It is enphasised that not only
the curtain 24 but also the scraper 8 are essentia
features of the enbodi nent of the apparatus shown in
Figure 7 of D1 and if omtted the air flow fromthe
nozzles 4, 4 and 4" would follow the surface to be

cl eaned. The constructional features of the apparatus
of DL direct the air flow against the ground and rely
on the ground to deflect the flow of air into the
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el ongate duct. The air flow behind the lip "F' in Dl is
too weak to carry the debris and for producing the
suction stream al ong the surface "D' of duct 3.

The device according to Claim1l differs fromthe prior
art of D1 in that the air outlet directs a stream of
air into the elongate duct. It is submtted that said
effect is achieved by a conbination of features closer
specified in Claiml, the subject-matter of which is

t hus novel over the disclosure of D1i.

As far as D6 is concerned, the Appellant has failed
conpletely to show the rel evance of this late-filed
docunent which should therefore be excluded fromthe
procedure. Not only does the device not show an air
outlet in the region of the collector nouth, but the
Appel  ant has also failed to show why the man skill ed
in the art would nodify the flow surfaces in the manner
claimed in Claim1l.

The Appel | ant requests that the inpugned decision be
set aside and the patent be revoked.

The Respondent requests that the appeal be di sm ssed.

Reasons for the Decision

1

1245.D

The appeal is adm ssible.

Late-fil ed docunent D6

The suction cl eani ng apparatus accordi ng to docunent D6
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conprises a central elongate suction duct surrounded by
a pl enum chanber fromwhich air is blown through
inclined air outlets into the central suction duct, the
inclined air outlets being axially spaced fromthe
collection nouth at the inlet end of the centra

suction duct. Therefore, no air outlet is disclosed in
the region of the collection nouth of the suction duct,
and no disclosure is given of any arrangenent of flow
surfaces to achieve lamnar flow In its argunents the
Appel | ant has not addressed the feature of the air
outlets at the collection nouth of the suction duct at
all, and it is nmere conjecture to sinply argue that the
person skilled in the art woul d adapt the flow surfaces
wi thin the suction duct to achieve lamnar flowin the
absence of any suggestion so to do in D6.

The Board does not therefore consider this docunent to
be so relevant as to be admtted into the procedure and
i n accordance with Article 114(2) it is disregarded.

The Board would point out in this respect that it had
expressed provisionally its intention to disregard this
docunment in the annex to the summons to attend ora
proceedi ngs and the Appellant did not refer again to

t he docunent in the oral proceedings.

Novel ty

The Board agrees with the Respondent that the

enbodi nent according to Figure 7 of DL illustrates the
established trend of the prior art, nanmely that in
order to achieve good cleaning results, it is essentia
to direct the air nozzles at an inclined angl e agai nst
the surface to be cleaned and thus to deflect the air
flowinto the elongate duct. In contrast to this, in
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accordance with the present invention the air is
directed by the air outlets transversely of the

| ongi tudi nal axis of the elongate duct, to then fl ow
along the control surface. This has the effect that
when the device is held spaced fromthe ground, air is
I nduced into the elongate duct assisting in lifting

| oose material fromthe fixed surface to be cleaned. In
DL it is quite clear that the device nust be placed on
the ground since the air directed at the ground woul d
ot herwi se escape al ong the ground bl ow ng the | oose
mat eri al away.

It is noted in respect of the ducts 3' and 3" according
to the discussed enbodi nrent of Dl that said ducts are
intended to carry away the excess of air flow ng up the
el ongate duct which excess is produced as a result of
the outside air being sucked in by the entrai nment
effect of the air jet forned by the nozzle 4 being

defl ected by the ground into the el ongate duct

(see page 2, lines 45 to 48 of D1). In fact the air
pressure in nozzle 4 will be greater than that in
nozzlies 4', 4" and wll force the streans fromthe
nozzles 4' and 4" to followthe air flow fromthe
nozzle 4 directed against the ground. There is no
intention in D1 to direct air along the contro

surface.

The Board does not see any significant simlarity

bet ween the af orenenti oned arrangenent of ducts and
nozzles in the apparatus of D1 and the requirenent on
the air outlet clained in CCaiml of the patent in
suit, according to which said air outlet opens directly
into the duct... and is arranged to direct a stream of
air over the control surface... in a direction
transverse of the |ongitudinal axis of the duct and
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general ly downstream w thin the duct.

The Board has therefore cone to the conclusion that the
features clainmed in Caim21 distinguish the invention
of the patent in suit fromthe disclosure of docunent
D1.

The subject-matter of the independent Claim1 thus
satisfies the requirenments on novelty according to
Article 54 EPC

I nventive step

Consi dering docunent D1 as the starting point for the

i nvention, the objective technical problemto be sol ved
by the invention is to provide a collection device
which utilizes a streamof air so as to lift and
collect |oose material, such as enpty drink cans, off a
fixed surface. This includes, as pointed out by the
Respondent during the opposition and appea

proceedi ngs, the requirenent of the collecting function
of the device when the collection nouth is spaced above
the fixed surface.

The problemis plausibly solved by the features defined
in Caiml.

The Board has also found it necessary to address the
guestion of whether the skilled person aware of the

di scl osure of the cited prior art according to
docunents D2 to D5 would either be led directly by the
teachi ng of these docunents, or would be led by themto
nodify D1, so as to arrive at the clained invention.

The question nust be answered in the negative. In view
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of the established trend in the cited prior art to
arrange the air outlets to direct a streamof air at an
i nclined angl e agai nst the surface to be cl eaned, as
poi nted out in section 3 above, the skilled person was
|l ed by the revealed prior art in another direction

poi nting away fromthe invention. Acting against such a
trend as in the present case, may be considered to

i ndicate the existence of inventive step. It follows
that the conbination of features of Claim1 was non-
obvious in the light of the existing problem

4.4 For the foregoing reasons the Board is of the opinion
that the subject-matter of Claim1l involves an
i nventive step in the sense of Article 56 EPC

5. Clainms 2 to 14 are dependent on Caiml, and relate to
enbodi nents of the invention so that they too are
t heref ore patentable.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

A. Counillon C. T. WIlson

1245.D



