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Summary of Facts and Submn ssions

1226.D

The appeals are fromthe interlocutory decision of the
Qpposi tion Division announced on 20 Novenber 1998 and
sent to the parties on 21 Decenber 1998 nmi ntai ni ng
Eur opean Patent No. 0 527 171 in anended form

In its decision the Qpposition Division considered that
the subject-matter of claim1l of the main request and
the first and second auxiliary requests | acked novelty
over the disclosure:

D1: EP-A-0 347 319.

However, the subject-matter of claim1 according to the
third auxiliary request filed at the oral proceedi ngs
hel d on 20 Novenber 1998 was consi dered to neet the
requi renents of the EPC

In addition to D1 the foll owi ng docunents fromthe
opposition proceedings are relevant for the present
appeal proceedings:

D5: US-A-3 672 371

D7: EP-A-0 345 703

D11: GB-A-1 377 575.

Agai nst this decision an appeal was filed by the
Patentee (Appellant |I) on 11 January 1999, with paynent
of the appeal fee on that day. Together with the

statenent of grounds of appeal, new requests were filed
on 20 April 1999.
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OQpponent 01 (Appellant 11) | odged an appeal on

17 February 1999, with paynent of the appeal fee on the
sane day. The statenent of grounds of appeal was filed
on 28 April 1999.

Opponent 02 (Appellant 111) | odged an appeal on

4 February 1999, with paynent of the appeal fee on the
sanme day. The statenent of grounds of appeal was filed
on 26 April 1999.

Opponent 03 (Appellant 1V) | odged an appeal on

18 February 1999, with paynent of the appeal fee on the
sane day. The statenent of grounds of appeal was filed
on 20 April 1999.

In preparation of oral proceedings the Board, pursuant
to Article 11(2) of the Rules of Procedure of the
Boards of Appeal, sent a conmunication to the parties
setting out its prelimnary opinion on the case.

The further witten proceedings resulted in the
Appellant | filing a main, an alternative main request
and five auxiliary requests with letter of 2 January
2001.

Oral proceedings were held on 11 January 2001.

Appel l ant | requested setting aside the decision of the
Qpposi tion D vision and nmai ntenance of the patent in
amended form according to the main request based on
clains 1 to 4 of the fourth auxiliary request filed
wth [etter of 2 January 2001 or the auxiliary request
based on the set of clains of the fifth auxiliary
request filed with that sane letter.
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Claim1 of these requests reads as foll ows:

Mai n request:

"A nethod of installing, in an undergarnent, a sanitary
napkin (20) having two | ongitudinal side margins (30)
and two |lateral side margins (32), and conprising

a liquid pervious topsheet (22),

an absorbent core (26) and

a liquid inpervious backsheet (24) at |least partially
peripherally joined to the topsheet (22) thereby
capturing said core (26) between the topsheet (22) and
the backsheet (24) as a unitary assenbly having a first
maj or face defined by the topsheet (22) and a nutually
opposed, second, mmjor face defined by the backsheet
(24), the backsheet of the assenbly conprising further
an outwardly oriented face on which a pressure
sensitive adhesive (42) is disposed, and

two flaps (28) which conprise a lam nate of integra
and contiguous extensions of the topsheet (22) and the
backsheet (24), one flap (28) extending outwardly from
each | ongi tudi nal side margin (30),

characterised in that the nmethod conprises, in
sequence,

provi di ng the napkin arranged with the flaps (28)

fol ded over the topsheet (22) of the assenbly to cover
a portion of that topsheet and with the flaps

rel easably maintai ned fol ded over the topsheet (22) by
a unitary release strip (46') which bridges and covers
adhesi ve patches (40) which are disposed on the
backsheet (24) of each of the flaps (28),

attaching to the crotch of the undergarnent the
pressure sensitive adhesive (42) which is disposed on
t he backsheet (24) of the assenbly,

peeling off said release strip (46') which naintains
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the flaps fol ded over the topsheet,

folding the flaps (28) around the edges of the crotch
of the undergarnent, and

attaching the flaps (28) to the outside of the

under garment using the flap adhesive (40)."

Auxi |l i ary request:

"A process for nmaking a packaged sanitary napkin (20)
conprising providing a sanitary napkin having two

| ongi tudi nal side margins (30) and two | ateral side
margi ns (32), said sanitary napkin (20) conprising

a liquid pervious topsheet (22),

an absorbent core (26) and

a liquid inpervious backsheet (24) at |east partially
peripherally joined to said topsheet (22) thereby
capturing the core between the topsheet and the
backsheet as a unitary assenbly having a first major
face defined by the topsheet and a nutually opposed,
second, major face defined by the backsheet; and

two integral and contiguous extensions of a | am nate of
the topsheet (22) and the backsheet (24), one extension
extendi ng outwardly from each | ongitudi nal side margin
(30) of said sanitary napkin (20) and wherein the
extensions are fl aps;

characterised in that the process conprises

folding the said flaps over the first major face of the
assenbly whereby they cover a portion of the topsheet
whi ch defines that major face and

rel easably maintaining the flaps (28) folded over the
topsheet (22), whereby they cover the said portion of
the topsheet (22), by applying adhesive patches (40)
and a unitary release strip (46') to the flaps (28)
wherei n an adhesi ve patch (40) is applied to the
backsheet (24) of each flap (28) and the unitary
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rel ease strip (46') bridges and covers said adhesive
patches (40) by providing a longitudinally trisectioned
roll (116) conprising a release strip (46', 46") having
opposed first and second faces, said first face having
two outboard trisections (122), each with a rel ease
coating thereon, a central trisection internediate
(124) said outboard trisections (122), and two

| ongi tudi nally oriented adhesive segnents, one
overlying each said outboard trisection (122);

cutting said trisectioned roll (116) to a predeterm ned
| ength, and

general |y cont enpor aneously applying said adhesive (40)
and said release strip (46', 46") to the backsheet (24)
of said flaps (28) with said adhesive (40) in
contacting relationship with the backsheet of the flaps
(28)."

Appel l ant | requested the foll ow ng question to be
referred to the Enl arged Board of Appeal, in case the
mai n request was to be rejected for the reason

I ndi cat ed:

"I's Article 123(3) violated by a change of claimtype
froma product claimto a process clai mdefining
process steps which result in a change to the product.”

Appel lants Il1-1V requested setting aside the decision
under appeal and revocation of the patent in its
entirety.

Appellants Ill and IV requested to refuse the request
for referral to the Enl arged Board.

The respondent (OQpponent 04) requested that the appea
of the patentee be di sm ssed.
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The argunents of Appellant | can be sunmarised as
fol | ows:

Mai n request:

The change of claimcategory froma claimto a product
to aclaimfor the nethod of installing that product in
an under garnent shoul d be consi dered all owabl e pursuant
to Article 123(3) EPC as it was identical to a "use
clainm of the product "for instalnent in a garnent".

If the Board woul d consider this change not all owabl e,
the question (vide supra) should be referred to the
Enl arged Board of Appeal, as there was no case | aw of
t he Boards of Appeal regarding this question.

Auxiliary request:

Novel ty of the subject-matter of claiml1l of this
request over D1 was al ready achi eved by the

di stinguishing feature of the flaps covering only part
of the topsheet; the extensions on the | ongitudina
sides of the sanitary napkin of D1, including the pull-
away tabs, consisted of a |am nate of topsheet and
backsheet and covered the whole of the topsheet.
Further, D1 did not disclose the clainmed procedure of
havi ng the adhesi ve patches al ready as two sections on
the release strip thus formng a tri-sectioned roll
cutting the strip to a predeterm ned | ength and
applying the cut length of the strip and the patches
general |y contenporaneously to the sanitary napkin.

I nventive step should be recognised in that although
the application of cut |engths of release strip
provi ded wi th adhesive patches was al ready generally
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known (as acknow edged in the patent in suit) |ong
before the filing date of the patent, nobody thought of
providing the release strip with the adhesive patches
as a trisectioned roll and applying the latter as cut

| engths to flaps, as did the invention. There was
anyway no particular incentive for the skilled person
to do away with first applying the adhesive to the
flaps and covering it with the release strip, as
according to D2 this was still done in 1979.

The acknow edgenent of the process for applying
adhesive to a sanitary napkin via a release strip
applied only to the nethod of cutting and pl aci ng such
prepared strips, not to using a trisectioned rol

t herefor.

The main argunents against the allowability of claim1l
of the main request under Article 123(3) EPC were put
forward by Appellant 1V being:

By installing the sanitary napkin in an undergar nent
the subject-matter originally clainmed in the product
claim1l as granted underwent a broadening of its
techni cal features, because the neans for naintaining
the flaps in the topsheet facing relationship were now
no | onger present, the release strip (46') which
mai nt ai ned the flaps fol ded over the topsheet having
been peeled off to liberate the flaps for fixing to the
under gar nent .

Neither could granted claim7 for the process of
appl yi ng adhesive and a release strip to a sanitary
napki n provi de support for this change of
claimcategory, as this claimrelated to a process for
produci ng a product, not to a process for installing a
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product in an undergarnent. Al so the result directly
obt ai ned by the production process of claim?7 as
granted woul d still be a sanitary napkin with a rel ease
strip (46'), whereas the sanitary napkin installed in
the garnment according to present claim1 would no

| onger have this release strip.

Regardi ng the question requested to be referred to the
Enl arged Board of Appeal, Appellants Il1-1V were of the
opi nion that such a referral served no purpose; there
was no contradiction in the existing case law, it would
not assist in any other pending case and the EPC could
not be interpreted otherwi se than that the protection
conferred by the patent was extended when the product
as originally clainmed (or resulting froma
claimrelating to a process of manufacture of the
product) underwent a change in its technical features.

Regardi ng the auxiliary request:

Appel l ant 1V argued that the process step of pre-
folding the flaps over the topsheet before applying the
adhesi ve patch was not originally disclosed in the
original application docunents.

Novelty of the subject-matter of claim1l was

acknow edged by Appellants I1-1V. Inventive step,
however, could not be recogni sed. The only

di stinguishing feature in respect of D1 was the fact
that instead of applying a hot-nelt adhesive to the
flaps and only subsequently the protective strip
thereto, now the adhesive and the rel ease strip were
applied in one step, in predeterm ned |engths cut from
a trisectioned roll
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This, however, was known at the tine of filing the
application for the patent in suit, as acknow edged in
the patent in suit, colum 11, lines 22 to 28.
Furthernore, also in the opposition proceedi ngs the
pat ent ee had acknowl edged the prior availability of
machi nes for applying adhesive and rel ease strip in
such a way, see his subm ssion of 9 Novenber 1998,
page 6, second paragraph.

A skilled person having to apply adhesive and a rel ease
strip to the flaps 245, 247 of the sanitary napkin
according to DI woul d recogni ze the advantages of doing
this in one single step and therefore choose the known
process of applying the adhesive to the release strip
in tw trisections and applying cut sections of this
strip to the sanitary napkin. D 11 constituted
docunentary evidence for using a longitudinally
trisectioned roll of release strip material with two
separ ate adhesi ve regi ons; D5 showed the application of
pre-cut sections of release strip froma trisectioned
roll with adhesive thereon.

Reasons for the Decision

1. The appeal s are adm ssi bl e.
2. Mai n request - Anmendnents (Article 123(3) EPC)
2.1 Claim1l of the patent as granted is a product claimfor

a sanitary napkin wth, anong other technical features,
two flaps extending outwardly from each | ongitudi na
side margin, the flaps being fol ded over the topsheet
of the napkin and neans being provided to naintain the

1226.D Y A
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flaps in the topsheet facing rel ationship.

Caiml of the main request now is a process
claimrelating to a nethod of installing a sanitary
napkin in a garnment involving, anong other steps,
providing the napkin with its two flaps fol ded over the
topsheet and being rel easably maintained fol ded by a
unitary release strip bridging and covering adhesive
pat ches on each of the flaps, peeling off the rel ease
strip, folding the flaps off the topsheet and around
the edges of the crotch of the undergarnent and
attaching themto the outside of the latter

According to Article 64(2) EPC this claimconfers
protection on the product directly resulting fromthe
process. The direct result of the nethod now clained is
a sanitary napkin installed in a garnent whereby the
napkin no longer has its flaps fol ded over its topsheet
but in a backsheet facing relationship, nor does it any
| onger have a release strip maintaining the flaps in
the topsheet facing relationshinp.

According to Decision G 2/88 (QJ 1990, 93, Reasons
4.1), irrespective of whether there is a change in
claimcategory, as with any anmendnent it has to be
ascertai ned whether there is a change in technica
features, so as to determ ne whether the protection
conferred by the patent is extended or not. If
techni cal features are changed by anendnent such that
the technical subject-matter of the clains after
anmendnent is outside of the scope of the technica
subj ect-matter before anendnent, there is consequently
an extension of protection.

Even though by the anmendnent a technical feature is
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added (the undergarnent), which on the one hand limts
the extent of protection, the sanitary napkin itself is
nodi fied by peeling off the release strip, folding out
the flaps and attaching the flaps to the undergarnent's
outside. This neans that the flaps are nowin a
backsheet facing position and there is no |onger a

rel ease strip present. The sanitary napkin now covered
by the claimis outside of the scope of the one covered
by claiml as granted in that the presence of a rel ease
strip, or the topsheet facing relationship of the
flaps, is no longer alimting feature.

When conpared with granted claim1 this anendnent
extends the scope of protection and therefore
constitutes an infringenent of Article 123(3) EPC

Claim7 of the patent as granted is a claimfor a
process which conprises, anong other steps, the
fol |l ow ng:

- appl yi ng adhesive and a rel ease strip to the flaps
of a sanitary napkin by:

- providing a longitudinally trisectioned rol
conprising a release strip with two |ongitudinally
ori ented adhesive segnents, each overlying a
respective outboard trisection of the roll,

- cutting the trisectioned roll in a predeterm ned
| engt h,

- appl yi ng the adhesive generally contenporaneously
with the release strip to the faces of the flaps
exposed by the fact that they have been fol ded
over the topsheet of the napkin.
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The anmended process claim1 of the main request does
not relate to the application of adhesive and a rel ease
strip to a sanitary napkin by neans of a trisectioned
roll cut in predeterm ned | engths, but to the
installation of a sanitary napkin in an undergarnent by
peeling off a release strip and folding the flaps
around the edges of the crotch of the undergarnent.

It is quite evident that the technical subject-matter
of this claimafter anmendnent is outside of the scope
of the technical subject-matter as contained in claim?7
as granted, by the deletion of the process steps
mentioned in point 2.4 above. Now any kind of nethod of
appl ying the adhesive and the release strip would fal
within the extent of protection conferred by the claim

When conpared with granted claim 7 this anendnent
therefore equally constitutes an infringenent of
Article 123(3) EPC

According to Article 64(2) EPC, if the subject-matter
of the European patent is a process, the protection
conferred by the patent shall extend to the products
directly obtai ned by such process.

The direct result of the process claim7 as granted is,
at least as far as the arrangenent of the flaps and the
rel ease strip is concerned, a sanitary napkin with two
fl aps extendi ng outwardly from each | ongitudi nal side
margin, the flaps being fol ded over the topsheet of the
napki n, an adhesi ve patch being on each flap and a

rel ease strip covering both adhesive patches on the
flaps and maintaining the flaps in the topsheet facing
rel ati onship.
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As already di scussed in point 2.2 above, the direct
result of the installation of the sanitary napkin of
claiml1l of the main request into an undergarnent is a
sanitary napkin with the flaps in a backsheet facing
position, a release strip no |onger being present. The
subject-matter covered by this claimis outside the
scope of the subject-matter covered by claim?7 as
granted in that the presence of a release strip, or the
topsheet facing relationship of the flaps, is no |onger
alimting feature.

When the claimw th this anendnent is conpared wth
granted claim7, the amendnent al so involves an
i nfringenment of Article 123(3) EPC

Appel l ant 1 has argued that present claim21 should be
read as a claimto the use of a product "for installing
into a garnent"”, probably in the sense as was
considered all owable in decision G 2/88 (supra).

The Board cannot follow this opinion. Decision G 2/88
is quite clear (see Reasons 4.1) in stating that not
only the question of a change in category, but also the
guestion whet her technical features of the invention
are changed, should be exam ned. As al ready expl ai ned
above the presently claimed nethod of installing the
sanitary napkin involves a change in the technica
features of the sanitary napkin itself, bringing the
presently clainmed sanitary napkin outside of the scope
of the sanitary napkin as covered by clains 1 and 7 as
gr ant ed.

That being the case, it is no |onger necessary to
di scuss the allowability of the change in the
cl ai m category as such.
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For the above nentioned reasons the Board is of the
opinion that claim1l of the main request does not neet
the requirenents of Article 123(3) EPC because

techni cal features of the product, subject of the

clai mas granted, are changed such that the subject-
matter of the claimafter anendnent |ies outside of the
scope of the granted claim

Request for referral of a question to the Enl arged
Board of Appeal

A Board of Appeal can, if it considers that in the case
before it a decision of the Enlarged Board of Appeal is
necessary to ensure uniform application of the |aw or
because an inportant point of |aw has arisen, refer the
rel evant question of |aw to the Enl arged Board of

Appeal (Article 112 EPC).

Consi dering the question as put forward by Appellant |
(see point VI) the Board is of the opinion that none of
these conditions is fulfilled in respect of this

questi on.

As follows fromthe preceding points of this decision,
the considerations as to the scope of protection
conferred primarily concern a conparison of technica
features between the claimas granted and the claimas
anended, so as to assess the scope of each subject-
matter clainmed. They do not concern points of |aw

As regards the question whether the protection
conferred by the patent is extended by suppression of
technical features fromthe subject-matter of the
clainms as granted there is no contradictory case | aw of
t he Boards of Appeal .
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Such an anendnent results in the claimcovering

subj ect-matter which was previously not covered by the
claimas granted, thus making acts constitute

i nfringement which prior to amendnent could not have
been considered as an infringenent of the patent (see
e.g. T 378/86, QJ 1988, 386 and T 744/94). The
claimwould truly protect an "aliud", nanely a product
whi ch has been changed such that it is different from
not nmerely nore specific than, the product protected by
the claimas granted.

The request for referral of a question to the Enlarged
Board of Appeal therefore has to be refused.

Since claim1l of the main request does not neet the
requirenents of Article 123(3) EPC the mai n request
cannot be al | owed.

Auxi liary request (Amendnents (Article 123(2) and (3)
EPC)

Appel lant 1V argued in the witten proceedings that the
process step of pre-folding the flaps over the topsheet
bef ore appl yi ng the adhesive patch was not disclosed in
the original application docunents.

This feature is, however, clearly disclosed on page 16,
lines 27 to 33 of the application docunents as filed
and to be found in original claim7.

Thus, no objection under Article 123(2) EPC arises
against claiml1 of the auxiliary request.

Novelty of the subject-matter of claim 1l according to
the auxiliary request (Article 54 EPC).
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Novel ty of the subject-matter of claiml1l of this
request vis-a-vis the available prior art is
established in that none of the docunents constituting
this prior art discloses applying adhesi ve patches
together with the release strip to flaps where the
release strip is cut into predetermned |lengths froma
trisectioned roll before application to the flaps. None
of the Appellants Il-1V questioned the novelty of the
subject-matter of claim1 of this request.

I nventive step of the subject-matter of claim1 of the
auxiliary request (Article 56 EPC)

The cl osest prior art for assessing inventive step is
considered to be represented by D1, because it involves
a sanitary napkin with two integral and conti nuous
extensions of a |am nate of the topsheet and the
backsheet, the extensions being flaps ("volets" 245 and
247) .

Further, Dl nentions these flaps as being present in
the m ddl e zone of the napkin ("dans |a zone nedi ane de
la garniture"), Figure 5 does not show the topsheet
extending into the lamnate, formng the pull-away tabs
242 and 243, and only the backsheet 203 is nentioned as
ext endi ng over the upper face of the napkin so as to
overlap with its |ongitudi nal edges 231 and 232.

Furthernore, the tear lines 240 and 241 extend to the
regi on defining the flaps 245 and 247, of which they
follow an edge ("..jusqu' a |l a zone définissant |es
volets (245) et (247) dont elle suit un bord"). Thus
these flaps are already present in their final form
covering only a portion of the topsheet, when the
napkin is in its wapped state with the backsheet 203
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envel opi ng the napkin and the pull-away tabs still in
pl ace.

Finally, these flaps can be released after tearing out
the pull-away tabs 242 and 243 and by pulling off the
rel ease tab 249; they are therefore rel easably
mai nt ai ned fol ded over the topsheet, anong others by
the rel ease tab 249 cooperating with the adhesive
patches 248. It is to be noted here that the clai mdoes
not nention the adhesive patches and the rel ease strip
being the only neans rel easably hol ding the fl aps.

There are no indications in D1 supporting the view of
Appel lant | that the |lam nate of the topsheet and the
backsheet formng the flaps in the sanitary napkin of
D1 covers the entire topsheet surface.

On the contrary, the flaps are expressly nentioned in
the description as being present in the mddle section.
It would further be a waste of topsheet material if it
were thrown away with the pull-away tabs 242 and 243,
and finally, it is the backsheet material 203 which is
stated as bei ng connected together with the backsheet
material comng fromthe other side on top of the
topsheet along its edges 231 and 232 (colum 5, lines 1
to 3 and 12 to 15). It is not backsheet material being
connected to the topsheet material of the opposite
overl apping | am nate of backsheet and topsheet, which
woul d necessarily be the case considering the
arrangenent as shown in Figure 5.

The Opposition Division, in the decision under appea
(see point 9.2 regarding the third auxiliary request

i nvolving a process claimfor the making of a sanitary
napkin), found that there was a further feature



7.4

1226.D

- 18 - T 0056/ 99

di stinguishing that claimfromthe disclosure in D1,
nanely the fact that the flaps were rel easably

mai nt ai ned before applying the rel ease strip (enphasis
added by the Qpposition Division). As present claim1l
is identical to claim1l then under exam nation by the
Qpposition Division in respect of this feature, this
aspect of the decision under appeal needs further
consi der ati on.

It is to be observed that the actual wording of neither
claim1 of the request under exam nation by the
Qpposition Division nor of claim1l according to the
present auxiliary request leads to the interpretation

i ndi cated by the Opposition Division. The feature
actually reads: "releasably maintaining the flaps (28)
fol ded over the topsheet (22), .... , by applying
adhesi ve patches (40) and a unitary release strip (46')

to the flaps ....

Even if the interpretation of the Qpposition D vision
were accepted, the pull-away tabs (242 and 243) do

rel easably (they can later be torn out) maintain the
flaps fol ded over the topsheet before the release strip
Is applied.

Finally, the Opposition Division also argued (point
10.4 of the decision under appeal) that the pull-away
tabs 242 and 243 were the neans prinmarily holding the
flaps in the folded position, not the adhesive patches
cooperating wth the release strip. Therefore the

di scl osure of D1 did not involve the release strip

rel easably maintaining the flaps in the fol ded

posi tion.

The Board wi shes to remark here that claim1 of the
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present auxiliary request does not nention the adhesive
patches and the rel ease strip being the primary neans
hol ding the flaps in the folded position, |et alone the
only neans (enphasis added by the Board).

Thus the above nentioned feature as recogni sed by the
Opposi tion Division cannot help in distinguishing
claim1 over D1 either.

Since the sanitary napkin known from D1 al ready
provides a flap disposition which pronotes cleanliness
of the topsheet during handling as well as a convenient
nmeans for manipulating the flaps into a position in
which they will be when the sanitary napkin is worn in
an undergarnent, the remaini ng object underlying the
subject-matter clainmed is to nake the production nethod
of the sanitary napkins nore efficient (see the patent
in suit, colum 2, lines 10 to 21).

Starting fromthe sanitary napkin known fromDl this is
achieved by the fact that the application of the
adhesi ve patches as well as the release strip is done
general | y cont enporaneously. The rel ease strip cones
froma trisectioned roll having adhesi ve segnents
covering the two outboard trisections of the roll. From
this roll predeterm ned | engths are cut before
application to the flaps of the sanitary napkin.

In the production of the sanitary napkin of D1 a hot-
melt adhesive is applied to the backsheet fol ded over
the topsheet at the |ocation where the backsheet and
the topsheet together formthe |am nate of the fl aps
245 and 247. The release strip is laid over it
subsequent | y.
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It is known in this art that first applying adhesive to
t he backsheet of a sanitary napkin as the envel opi ng
materi al of the absorbent core of a sanitary napkin and
then covering it with a release stripis

di sadvant ageous. This is discussed in D11, page 1,
lines 22 to 40. The skilled person starting fromthe
sanitary napkin disclosed in D1 and wi shing to inprove
the production nethod thereof, will thus be on the

| ookout for other ways of applying the adhesive and the
rel ease strip.

As acknow edged in the patent in suit and confirned by
Appellant | in the oral proceedings, it was al so known,
prior to the priority date of the patent in suit, to
apply adhesive first to the release strip, cut the
strip with the adhesive to a predeterm ned | ength and
apply this length of strip together with the adhesive
to the backsheet of a sanitary napkin (see colum 11,
lines 22 to 28. In this respect Appellant | argued that
t he previously known process of applying adhesive which
it had acknow edged did not involve a longitudinally
trisectioned roll

However, D5 (see Figures 1 and 2 and colum 2, lines 1
and 2) clearly discloses the result of such a process,
known before the priority date of the patent in suit,
wherein a predeterm ned |length of release strip with
adhesi ve thereon has been applied to the backsheet of a
sanitary napkin, where the release strip has to have
originated froma longitudinally trisectioned roll wth
two adhesi ve segnents each overlying an outboard
trisection of the roll

Thus the skilled person had, at the priority date of
the patent in suit, already at his di sposal nachines
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whi ch applied a predeterm ned | ength of release strip
froma trisectioned roll, wth adhesive al ready applied
on the outboard trisections, to the backsheet of

sani tary napkins.

Since the flaps 245 and 247 of the sanitary napkin of
D1 are not | oose flaps, but are nmaintained in their
topsheet facing relationship by the backsheet materi al
203 envel oping the entire absorbent core including the
flaps, the problens put forward by Appellant | as
existing wth sanitary napkins having | oose flaps to
whi ch adhesive and a release strip could difficultly be
applied, do not arise. The face of the sanitary napkin
having the flaps fol ded over the topsheet of the
absorbent core is not different fromthe backsheet face
of the sanitary napkin which is provided with cut

| engt hs of release strip with adhesive patches thereon
according to D5.

There is thus for the skilled person no technica

obst acl e agai nst using the known process for applying
predeterm ned | engths of release strip cut froma
trisectioned roll wth adhesive segnents covering the
two outboard trisections to the backsheet of a sanitary
napki n.

The skilled person having to nmanufacture the sanitary
napkin as disclosed in DL in a nore efficient way woul d
recogni ze the advantages of this process inplicitly
known from D5 and apply it to the manufacture of the
sanitary napkins as known fromDl, thus arriving at the
process claimed in claim1 of the auxiliary request in
an obvi ous manner.

Appel lant | further questioned why it was so obvious to
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appl y adhesive to napkins by neans of predetern ned

| engths of release strip cut froma trisectioned rol
wi t h adhesive already applied thereto as known from D5
(dating from 1970), instead of applying adhesive first
to the napkin and only subsequently covering it with a
rel ease strip, if according to D2 the latter was stil
done in 1979.

According to D1, the application of adhesive to the
backsheet of a napkin, wth the subsequent application
of a release strip, was still perfornmed not only in
1979, but also as late as 1988. This, however, does not
alter the fact that the di sadvantages of this process
still existed, having been acknow edged in 1972, the
year of filing of Dl11. These di sadvantages therefore
still required a renedy.

Al'so in 1988 it had been acknow edged in the field of
sanitary napkins that both nethods were equival ent,

whi ch can be derived from D7, in which both nethods are
di scussed for applying adhesive and a release strip to
t he backsheet as well as (at |east) one of the flaps,
on the backsheet face thereof, w thout expressing a
preference in respect of one or the other (see

colum 5, lines 28 to 32 of D7).

Thus, the skilled person had a choi ce anong equi val ent
processes of applying adhesive to a napkin's backsheet,
one of which he was already performng in the

manuf acture of the sanitary napkin he was starting from
(the one disclosed in D1).

The question therefore arises whether he woul d consider
applying the other alternative. It is quite clear that
the application of adhesive together with the rel ease
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strip has the additional advantage of not having to
performtwo steps, applying adhesive and subsequently
the release strip, but perform ng one step, wthout
havi ng to synchroni ze the application of the rel ease
strip with the presence of the adhesive al ready applied
to the sanitary napkin. This inproves efficiency
consi der abl y.

Thi s advantage is considered so evident to the skilled
person that the question has to be answered in the
affirmative.

Thus in view of the above assessnent the Board conmes to
the conclusion that the subject-matter of claim1 of
the auxiliary request |acks inventive step.

None of the requests of Appellant | being allowable,
the patent has to be revoked.
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O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.

2. The request for referral of a question to the Enlarged
Board of Appeal is refused.

3. The patent is revoked.
The Regi strar: The Chai r man:
M Patin P. Alting van CGeusau
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