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Summary of Facts and Subm ssi ons

2259.D

Eur opean patent No. 0 516 878 based on application
No. 91 117 130.4 was granted on the basis of 19 cl ains.

| ndependent claim 1 as granted read as foll ows:

"1. A process for treating edible animl carcasses
conprising treating the surface of the ani mal carcass
wi th an aqueous treatnent solution having a pH of 11.5
or greater, said solution containing trialkali netal
ort hophosphate present in an anount effective to
renove, reduce or retard bacterial contam nation and/or
gromh with the proviso that the orthophosphate

sol ution does not contain al cohol."

Notice of opposition was filed against the granted
pat ent by opponent OL and notice of intervention under
Article 105 EPC by opponent Q2.

The patent was opposed under Article 100(a) EPC for
| ack of novelty and | ack of inventive step.

The foll ow ng docunent was inter alia cited during the
pr oceedi ngs.

(3) US-A-4 592 892,

The decision of the Opposition Division of 27 Cctober
1998 posted on 12 Novenber 1998 revoked the patent
under Article 102(1) EPC

The Opposition Division took the view that neither the
set of clains of the main request nor the set of clains
of the auxiliary requests 1 to 3 nmet the requirenents
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of Articles 52(1) and 56 EPC.

As regards novelty, the Opposition Division was of the
opi nion that the alleged novelty destroying

docunent (3) US-A-4 592 892 did not disclose the use of
a conposition wherein ethanol was absent for treating

t he surface of animal carcasses.

Accordingly, the conpliance of the main claimwth
Article 54 EPC was acknow edged by the Opposition
Di vi si on.

The Opposition Division concluded, however, that
docunent (3), representing the closest state of the art
and di sclosing a synergic conposition of ethanol, an

al kali carbonate and trial kali phosphate for treating

t he surface of animal carcasses, rendered obvious the
process of the main and of the three auxiliary
requests, which involved the use of a solution of

ort hophosphat e contai ni ng no al cohol, for the foll ow ng
reasons:

The problemto be solved over docunment (3) was seen in
the provision of a conposition for treating ani na
carcasses which has a sinpler constitution (smaller
nunber of active agents) and which can be | ess
effective than the conposition of docunment (3).

As the active agent ethanol used in docunent (3)
present ed nunmerous wel | -known di sadvant ages such as
organol eptic inpairnment of the food and handling
difficulties, and as test exanple 1 of docunent (3)
clearly denonstrated that the prior art conposition
possessed an anti bacterial effect also in the absence
of ethanol, it was consi dered obvious to dispense with
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et hanol in order to solve the above problem

The appel | ant (patentee) | odged an appeal against the
sai d deci sion

Oral proceedings were held before the Board on

22 August 2000 during which a main request as well as
subsidiary requests | to VIl were submitted by the
appel lant in substitution for all previous requests.
Auxiliary requests Il and IV had been filed with the
appellant's letter dated 19 March 1999, auxiliary
requests Vto VIl had been filed on 21 July 2000 and
the main request as well as auxiliary requests | and
1l were presented during the oral proceedings.

The main request corresponds to the version of the
clainms as granted, wherein the pH val ue has been
defined as being "above 11,5", as disclosed in the
application as originally filed and as agreed by the
parties, instead of "11,5 or greater". (Enphasis
added) .

| ndependent claim1 of the first auxiliary request
corresponds to claim1l of the main request, wherein the
wording "to renove, reduce or retard" now reads "to
remove or reduce". The dependent clainms 2, 3 and 5 to
19 correspond to clains 2, 3 and 5 to 19 as granted.
The pH range "12 to 13,5" given in claim4 is based on
the original disclosure on page 10, lines 3 to 7.

| ndependent claim1 of the second auxiliary request
corresponds to claim1l of the first auxiliary request
with the addition of the feature of its dependent
claim4 limting the pHrange from12 to 13.5. The
other clains are adapted to this main claimaccordingly



VI .

2259.D

- 4 - T 0052/ 99

and the subject-matter of claim4 as granted has been
del et ed.

| ndependent claim1 of the third auxiliary request
corresponds to claim1l of the main request with the
restriction to a pHrange from12 to 13.5 and the
addition of the feature of its dependent claim?2

speci fying that the weight amount of orthophosphate is
4% or greater. The other clains are adapted to this
mai n cl ai maccordingly and the subject-matter of
claims 2 and 4 as granted has been del et ed.

Moreover, in clainms 10 and 15 the wording "to renove,
reduce or retard" now reads "to renove or reduce".

| ndependent claim1 of the fourth auxiliary request
corresponds to claim1l of the second auxiliary request
restricted to the treatnment of poultry carcasses after
evi sceration, as disclosed in the application as filed
on page 14 lines 19 to 25, and with the addition of the
feature of its dependent claim2 indicating that the
wei ght anmount of orthophosphate is 4% or greater. The
other clains are adapted to this main claimaccordingly
and the subject-matter of clains 10 to 14 and 16 and 17
as granted has been del et ed.

The major feature introduced fromthe description in
the main claimof the auxiliary requests V to VI
concerns a further process step consisting in
recovering the trialkali netal orthophosphate by
filtration.

The subm ssions of the appellant, both in the witten
procedure and at the oral proceedings, can be
summari sed as foll ows:
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As regards novelty, it shared the conclusions of the
Qpposition Division that docunment (3) did not disclose
the use of a conposition wherein ethanol was absent for
treating the surface of ani mal carcasses.

For the assessnent of inventive step, the appell ant
agreed with the Qpposition Division that the
conposition for treating animal carcasses disclosed in
docunent (3) represented the closest state of the art.

It however contended that, in the light of the
conparati ve exanples of docunments G3 and 4 filed with
its grounds of appeal, the problemto be solved by the
patent in suit over docunment (3) could be seen in the
provision of a sinpler and nore effective process for
renovi ng or reducing bacterial contam nation of anim
carcasses W thout causing organol eptic depreciation.

It concluded that the solution according to the
contested patent, which consisted in dispensing with

et hanol, was not obvious as this chem cal was precisely
presented as the mandatory feature of the disinfectant
conposition according to docunent (3).

It furthernore enphasised that the inventive step of
t he contested process was also confirmed by rel evant
"secondary indicia" such as long-felt needs and
conmer ci al success.

Wth respect to the subject-matter of auxiliary
requests Vto VII, it further contended that the

i ntroduction of the recovering step of the trial kal
phosphate solution in claim1l of these requests
constituted a further significant and unexpected
advant age of the clained process.
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The argunents of the respondents (opponent OL and Q2)
submitted both in the witten procedure and at the oral
proceedi ngs can be summari sed as foll ows:

They further maintained the novelty objection with
respect to claim1 of the main request and auxiliary
request | over test exanple 1 of docunent (3). Although
the disinfecting solution without ethanol of this in
vitro experinment was not applied to edi ble aninal
carcasses, the respondents were of the opinion that the
skilled person woul d al so have contenplated its use for
treating edible animal carcasses in the light of the

di scl osure of docunment (3) taken as a whol e.

They al so enphasi sed that the subject-matter of the
patent in suit did not involve an inventive step.

In the view of the respondents, since the conparative
exanples of G3 and (4 | acked a conparison with ethanol
al one as disinfecting agent, it could be concl uded
neither that an anti bacterial inprovenent for the
claimed process using a trialkali netal orthophosphate
al one was achi eved nor that no synergetic effect was
achi eved when et hanol was used in conbination.
Accordingly, they defined the problemto be solved as
being nerely the provision of a sinpler and safe
process for bacterial decontam nation of edible anina
carcasses. They contended that the solution to this
probl em was obvious in the |ight of test exanple 1 of
docunent (3), which denonstrated the anti bacteri al
effect of a solution containing trialkali netal

ort hophosphat e al one.

As regards auxiliary requests Vto VII filed with the
appellant's letter of 22 July 2000, they requested the
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Board not to take theminto account because they were
filed | ate.

The appel | ant requested that the decision under appeal
be set aside and that the patent be maintained on the
basis of the set of clains according to the main
request as submitted during the oral proceedings.
Alternatively, it was requested to maintain the patent

on the basis of one of the follow ng sets of clains:

auxiliary request | submtted during the oral
pr oceedi ngs,

auxiliary request Il filed on 19 March 1999,

auxiliary request Il submtted during the oral
pr oceedi ngs,

auxiliary request IV filed on 19 March 1999,

auxiliary requests Vto VIl filed on 21 July 2000.

The respondents requested that the appeal be di sm ssed.

Reasons for the Deci sion

1

2259.D

The appeal is adm ssible.

Adm ssibility of the requests

Al'l requests have been submitted during the appeal
proceedi ngs and nost of themat a very |late stage since
auxiliary requests V to VII have been submtted only
one nonth before the oral proceedings and the main
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request and auxiliary requests | and Il during the
oral proceedings.

As regards the main request and auxiliary requests | to
|V, the Board notes that the respondents could not be
surprised by the restricted subject-matter of the
anmended main claimof these requests as the limtation
results fromthe introduction of sone of the features
of the dependent cl ai ns.

There are noreover no objections on the basis of
Articles 84 and 123(2) and (3) EPC to the set of clains
of these requests | to IV. The subject-matter of the
clainms is adequately disclosed in the original
description and does not extend the protection
conferred when conpared to the clains as granted.

These requests have been therefore admtted in the
procedure.

Concerni ng the anendnents of auxiliary requests V to
VI1, the respondents objected to their adm ssion into
t he proceedings on the ground that the essenti al
difference to the clains according to the previous
requests was a feature taken fromthe description that
never had been searched, exam ned or discussed in
previ ous proceedi ngs. |Indeed, the additional step of
filtering and recycling the treatnment solution would
entail considerations on patentability of the clained
subject-matter quite different fromthe discussions so
far. Therefore, the subm ssion of these anendnents one
nmont h before the oral proceedings did not |eave the
respondents a proper opportunity for reaction.
Furthernore, the anendnents anount to the presentation
of a fresh case which normally entails remttal of the
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case to the first instance (cf Case Law of the Boards
of Appeal of the EPO, 3d ed. 1998, VII.D. 14.4).

Consi dering the fact that infringenent proceedi ngs have
been pendi ng since 1997 between the proprietor and
opponent 02 and that the proprietor itself requested to
accel erate these appeal proceedi ngs which request
pronpted the Board to appoint oral proceedings early,
the Board finds that there is no justification for the
filing of fundanental amendnents at this stage which
are neither a reaction to observati ons made by the
Board nor to i medi ately precedi ng subm ssions by the
opponents. The adm ssion of these anmendnents woul d have
prevented the Board fromcomng to a decision which is
t he very purpose of oral proceedings before the Boards
of Appeal (Article 11(3) of the Rules of Procedure of

t he Boards of Appeal). The Board concl udes that neither
continuing the proceedings in witing nor remttal of
the case to the opposition division is appropriate
under the circunstances of the case. Therefore, the
amendnents are considered as an abuse of the
proceedi ngs and not admtted (cf Case Law, supra,

VI1.D. 14.2).

Mai n request

Novel ty

Si nce docunent (3) has been cited as prejudicial to the
novelty of the subject-matter of the patent in suit it
is necessary to discuss this matter in detail.

Docunent (3) discloses in test exanple 1 an in vitro

experinment, which denonstrates that an aqueous sol ution
containing 1% trisodi um phosphate is effective in
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preventing bacterial growmh of Escherichia coli in a
brain heart infusion broth wherein this bacterium has
been previously inoculated and cultivated at 37°C for
24 hours (table 1, line 10).

Si nce an aqueous solution containing 1%trisodi um
phosphate has a pH above 11.5, as already agreed by the
pat entee during the opposition proceedi ngs (decision of
t he OQpposition Division, page 4, lines 2 to 4), a
process for treating a brain heart infusion broth with
an aqueous treatnment solution having a pH of above
11.5, said solution containing trialkali neta

ort hophosphate present in an anount effective to
renove, reduce or retard bacterial contam nation and/or
gromh with the proviso that the orthophosphate

sol ution does not contain alcohol, is known fromthis
docunent .

It therefore remains to be exam ned whether this
docunent al so di scl oses the use of the above nentioned
di sinfecting solution for treating the surface of

ani mal carcasses.

The Board notes that docunment (3) does indeed state

t hat chicken and fish are suitable foods which can be
sterilised "by the method of this invention" (colum 3,
lines 48 to 63) (enphasis added).

The nethod of the invention according to docunent (3)
is, however, defined in colum 2, lines 46 to 49 as

i nvol ving the use of an aqueous sterilising agent,
whi ch conprises ethanol and at |east one al kaline
substance as active ingredients.

Since the particular case of the sterilisation with an

2259.D Y A
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aqueous sol ution containing 1% trisodi um phosphate

wi t hout al cohol of a brain heart infusion broth
disclosed in test exanple 1 is not illustrative of the
i nvention according to docunent (3), its generalisation
with respect to other substrates, which are nentioned
in said docunment only in relation with the nethod of
the invention, is therefore not possible in the
framewor k of novelty.

Accordingly, the use of an aqueous sterilising agent
wi t hout al cohol for the treatnent of animal carcasses
has not been disclosed in docunent (3).

The Board cannot agree with the view of the respondents
that the disclosure in docunment (3), colum 4, lines 14
to 23, discloses that the sterilising effect of the
preparations of test exanple 1 is exam ned in foods so
that the conbination of this passage with the part of

t he description disclosing chicken and fish as suitable
foods inplicitly anticipates the use of trisodi um
phosphat e wi t hout al cohol for treating anina

carcasses.

The passage referred to by the respondents reads "Using
sterilizing preparations prepared on the basis of the
results of Test Exanples 1 to 3 (Preparation Exanples 1
to 10), the sterilizing effects of these preparations
in foods were exam ned (Exanples 1 to 10)". It is
therefore clear that the preparations which are neant
to be tested in foods are, in fact, the Preparation
Exanples 1 to 10, which, contrary to test exanple 1

all contain ethanol according to the nmethod of

docunent (3). (Enphasis added).

Accordingly, there is no link in docunent (3) which
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all ows a conbi nati on between the disclosure of an in
vitro aqueous sterilising solution containing trisodium
phosphat e wi t hout al cohol in test exanple 1 and the

di scl osure of the various foods which can be

sterilised.

I n conclusion, the subject-matter of the nmain request
is novel under Article 54 EPC.

| nventive step

The patent provides for a process for treating edible
ani mal carcasses w thout causing organol eptic
depreciation thereof conprising treating the surface of
t he animal carcass with an aqueous sterilising
treatment solution which is devoid of ethanol and which
contains trialkali netal orthophosphate (page 2,

lines 3to 5, claiml).

Al t hough the treatnment is disclosed as being effective
in removing, reducing or retarding bacteri al

contam nation and/or growmh on the surface of anina
carcasses, it is clear that a skilled person

under stands the disclosure of the contested patent in
the context of the realities in the food processing
industry, ie the level of effectiveness of the
treatnment nust fulfil the safety requirenents of the
food and agriculture authorities of the industrialised
countries. In other words, the level of efficiency of
the process of the patent in suit is such that the neat
can be safely consuned.

The Board agrees with the Opposition Division and the
parties that docunment (3) represents the closest prior
art.
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Docunent (3) is an inportant docunent in the field of
aqueous sterilising agents for food, presenting an
overview of various prior art nethods (colum 1,

line 44, to colum 2, line 22). The skilled person
woul d therefore read this disclosure in detail

As for the patent in suit, the person skilled in the
art would consider a priori that the process discl osed
in docunent (3) also achieves a |level of efficiency
such that the neat can be safely consuned.

In that respect, the Board notes that the conparative
exanpl e provided by the appellant in annex G3 (test C
indicates that this prior art process is nore efficient
than the process of the patent in suit, whereas its
conpar ati ve exanple provided in annex 4 shows the
contrary. Having regard to this discrepancy, the
conparative tests cannot be taken into account.

Mor eover, according to the description, the process of
docunent (3) does not reduce the flavours and qualities
of the food, ie the process does not cause organol eptic
depreciation (colum 2, lines 28 to 33, exanple 7,
lines 66 and 67).

Exanple 1 of this docunent describes the efficient
sterilising effect of a m xture conprising 7% et hano
and 0.5% of trisodi um phosphate on broiler flesh
contam nated with the food-poi soning bacterium

Sal nonel l a typhi murium (colum 9, table 5).

Having regard to the description in colum 3, lines 51
to 63, this exanple is illustrative for various foods
i ncl udi ng chicken and fi sh.
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Accordingly, the problemto be solved as agai nst
docunent (3) can only be seen as the provision of a
sinpler process for treating edi ble animal carcasses.

This problemis solved by the subject-matter of claiml
and, in the light of the working exanples of the patent
in suit, the Board is satisfied that the probl em has
been sol ved.

Thus, the question to be answered i s whether the
proposed sol ution, ie dispensing with ethanol, was
obvious to the skilled person in the Iight of the prior
art.

The Board notes that table 1 discloses that an aqueous
sol ution containing 1%trisodi um phosphate w t hout
ethanol is efficient in vitro for sterilising a brain
heart infusion broth contam nated with the food-

poi soni ng bacterium Escherichia coli (columm 5,

line 10).

This efficiency even in the absence of ethanol is
furthernore also confirmed on food in exanple 9 for

Chi nese noodles. In this exanple, a solution conprising
0.2% tri sodi um phosphate w thout ethanol is disclosed
as enabling a three-day storage instead of one and a
hal f days (colum 14, test 3 in tables 11 and 12).

On the other hand, table 1 of docunent (3) teaches that
et hanol becones significantly active only at a
concentration of 40%in the absence of trisodium
phosphate (colum 5, line 9).

This low efficiency of ethanol in terns of
concentration is further denpnstrated in the
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conparative test of exanple 1, which shows in table 5
that the treatnment of broiler flesh contam nated with

t he food-poi soning bacterium Sal nonel |l a typhi murium for
five mnutes in a solution containing 70% et hanol is
not sufficient to renove conpletely all the bacteria
(colum 9, table 5, value of 5.5 x 10).

Accordingly, the skilled person would have no doubt
that the active ingredient in the mxture of exanple 1,
whi ch describes the efficient sterilising effect on
broiler flesh contam nated with the food-poi soning
bacteri um Sal nonel | a typhi muriumof a m xture
conprising 7% et hanol and 0.5% of trisodi um phosphat e,
is primarily the trisodi um phosphate (colum 9,

table 5).

Mor eover, the conparative tests carried out in

exanple 1 also show that a dipping tinme of one mnute
inthis mxture allows conplete sterilisation whereas a
concentration of bacteria of 5.5 X 10 is still present
after a dipping tinme of five mnutes in usual
sterilizing agents such as sodi um hypochlorite or a 70%
et hanol solution (colum 9, table 5).

Therefore, know ng on the one hand that a m xture
conprising 7% et hanol and 0. 5% of trisodi um phosphate
is far nore efficient that the conventional sterilizing
nmet hods and on the other hand that trisodi um phosphate
is the active ingredient at |ow concentrations, the
skilled person wishing to sinplify the prior art nethod
has a clear incentive to check whether the efficiency
of trisodium phosphate renmains sufficient in the
absence of ethanol to allow the safe consunption of the
neat .
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The appel l ant argued that it was not obvious to

di spense with ethanol in the light of document (3)
because this docunent taught precisely that ethanol was
an essential conponent of the sterilising agent
described therein. It noreover maintained that the
sterilising conditions disclosed in the in vitro
exanpl e of docunent (3), with trisodi um phosphate

al one, were renmoved fromthe real conditions existing
when a biofil mdevel oped on a surface which was of an
irregul ar shape, coated with fat and full of cracks and
crevices such as the skin of poultry, so that they
could not be predictive of an in vivo effect on such
difficult substrates, in particular when different
bacterial popul ati ons were present.

It al so contended that the absence of ethanol would
inmply an increase in the amobunt of the al kaline
substance to conpensate for its effect and that the
skill ed person would not consider doing so, firstly,
because he woul d then expect a higher |evel of
saponification of the lipids contained in the food,
whi ch woul d i npair the organol eptic properties and,
secondly, for ecol ogical reasons as phosphates are
ideal nutrients for the growh of algae and a maj or
cause of water eutrophication.

Finally, the appellant contested that the nere fact
that the inventors of the process according to
docunent (3) did not consider claimng the alternative
of performng their process w thout alcohol clearly
showed that the process according to the contested

pat ent was not obvi ous.

The Board cannot share the opinion of the appellant.
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It is indeed true that the invention described and
clainmed in docunent (3) concerns the discovery that a
synergetic effect can be obtained by conjointly using
ethanol, a trialkali phosphate and an al kali carbonate.
As shown under 2.3.4, the disclosure of docunment (3) is
however not limted to this teaching and the skilled
person therefore remains free to deci de whet her he
wants to dispense with this synergetic effect having
regard to the advantages achi eved by the renoval of
ethanol fromthe sterilising m xture.

It is also correct that biofilnms of various bacteri al
popul ati ons devel oped on ani mal carcasses are much nore
difficult to sterilise than in vitro bacteri al
solutions and that none of the exanples disclosed in
docunent (3) concerns such extrene conditions. The only
poi nt at issue is not however whether docunent (3)

di scloses that a trial kali phosphate sol ution would be
effective in such case (which would then be novelty
destroying), but nerely whether the skilled person
would find a clear incentive to try it as shown under
2.3. 4.

As regards the argunment that the skilled person would
not consider increasing the anount of the al kaline
subst ance because of organoleptic alterations, the
board notes that such problens are of inportance mainly
inlipidrich foods wherein fatty acid saponification
may occur. Claim1 is however not limted to such foods
and docunent (3), which ains also at preserving the
organol eptic properties of the food, also foresees the
use of high amounts of trialkali phosphate (exanple 7,
claim31).

Moreover, as indicated under 2.3.4, ethanol is not a
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very active ingredient per se at the concentration used
in the exanples of docunent (3), ie 1%to 16% The
skilled person would therefore not expect to have to

i ncrease drastically the amount of trial kali phosphate
in order to conpensate for the absence of synergi sm due
to the lack of ethanol.

Al so the negative consequence for the environnment
linked to the possible increase in the amount of

trial kali phosphate would not therefore prevent the
skilled person fromtrying to dispense with ethanol, in
particul ar because this drawback would be clearly
conpensat ed by the advantages resulting fromthe
sinplification of the process, ie no need for storage
and handling of a flammbl e chem cal such as ethanol.

Mor eover, the skilled person in both cases, also has
the alternative of increasing the efficiency of the
sterilizing solution by increasing the contact tine
with it instead of adding trialkali phosphate to it, as
shown by the conparative exanples in table 5 of

exanple 1. The results in table 5 clearly indicate a
much stronger efficiency after a dipping tinme of five
mnutes in the sterilising solution than after a

di pping tinme of one m nute.

Accordi ngly, these considerations would not prevent him
fromtrying a prom sing solution

Concerning the |last argunment, the Board notes that the
appellant's allegation that the inventors of the
process of document (3) obviously did not claimthe
alternative w thout ethanol, precisely because this
alternative was not obvious to them is a nere
statenment. Mreover, this kind of reasoning would
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al ways lead to the recognition of an inventive step
with respect to a single prior art docunent as soon as
novel ty over said docunent is given.

In view of the foregoing, the Board judges that the
subject-matter of claim1 of the set of clains
according to the main request does not involve an
inventive step as required by Article 56 EPC.

Under these circunstances, there is no need to consider
the secondary indicia in determning inventive step
since there remains no doubt as to the nerit of the
subject-matter of claim1 of the main request.

4. First, second, third and fourth auxiliary requests
4.1 Novel ty
The findings under 3.1.1 and 3.1.2 also hold good for
t hese requests as the absence of ethanol is part of
their main claim

4.2 | nventive step

The findings under 3.2.1 to 3.2.6 also hold good for
t hese requests for the foll ow ng reasons:

The deletion of the term"retard” in claiml of the

first auxiliary request does not affect the subject-
matter of the claimwhich therefore remains identical
to the subject-matter of claiml of the main request.

The introduction of a pHrange of 12 to 13.5in claiml

of the second auxiliary request does not distinguish
its subject-matter further fromthe disclosure in
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docunent (3), as docunent (3) states that the pH of the
sterilizing solution nust be above 10 and the concrete
exanpl es carried out with solutions containing nore
than 1% tri sodi um phosphate nust be within this range
(see for instance exanples 1, 7 and colum 3, lines 13
and 14). The patentee did not contest these findings.
No special effect has noreover been shown for this
particul ar pH range.

Nor does the further restriction to a solution wherein
t he amount of trialkali orthophosphate is 4% or

greater, introduced in the third auxiliary request,
provide for the recognition of an inventive step, since
docunent (3) states that the amount of trialkal

ort hophosphate can anobunt to 10% and di scl oses concrete
exanples within this range (see for instance

exanple 1). The Board al so notes that no particul ar
effect has been indicated for this particular limt.

Even the further restriction to poultry carcasses after
evi sceration introduced in the fourth auxiliary request
cannot provide for the acknow edgnment of an inventive
step. In fact, docunent (3) recites that its process
can al so be carried out on chickens (colum 3, lines 51
to 61). Although the Board accepts the argunent of the
patentee that poultry carcasses after evisceration
represent very difficult substrates to disinfect, the
Board remai ns convinced that this consideration would
not prevent the skilled person fromtrying a prom sing
di si nfecting sol ution.

For these reasons it is decided that:

2259.D
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The appeal is dism ssed

The Regi strar: The Chai r man:

P. Martorana P. Lancgon
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