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Summary of Facts and Subm ssi ons

1866. D

The appel | ant (opponent) | odged an appeal against the
interlocutory decision of the opposition division to
mai ntain the patent in amended form (Article 102(3)
EPC). Opposition had been filed against the patent as a
whol e and was based on Article 100(a) together with
Articles 52(1), 54 and 56 EPC. The opposition division
hel d that the grounds for opposition nmentioned in
Article 100(a) EPC did not prejudice the maintenance of
t he patent as anended, having regard inter alia to the
fol |l ow ng docunents:

D1: Si cher hei t stechni k bei ei nem
m kr opr ozessor gest euert en Hanodi al ysgerat",
R Heitneier et al., periodical
"medi zi ntechni k", vol. 105 4/85, pages 118 - 124
(published after the priority date of the
pat ent)

Dla: Produktinformation zum Di al ysegerat "HD secura"
fromthe conmpany B. Braun-Mel sungen AG brochure
i ncluding 6 pages published on 1 Novenber 1984

Dlb: Prospektinformation zum Di al ysegerat "HD secura",
brochure including 2 pages fromthe conpany
B. Braun- Mel sungen AG published on 2 April 1985

In the proceedi ngs before the opposition division the
Patentees adm tted that the contents of docunents D1,
Dla and Dlb were available to the public before the
priority date of June 4, 1985, even if docunent Dl was
publ i shed | ater.
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Claim 1 of the anended patent reads as foll ows:

"A nethod of adjusting a control apparatus conpri sing:

at | east two m croprocessors;

a first of said mcroprocessors being adapted to
control certain paranmeters in relation to first
control constants stored in a first storage

regi ster associated with said first

m Cr opr ocessor;

a second of said mcroprocessors being adapted to
nonitor said parameters in relation to second
control constants stored in a second storage

regi ster associated with said second

m croprocessor substantially for supervision of
sai d paraneters

manual |y controll abl e i nput neans for supplying
val ues of said control constants to the respective
storage registers;

characterized in

operating said i nput neans by an operator for

suppl ying new val ues for said control constants to
be entered into one of said first or second
storage register as new control constants;

subsequently digitally duplicating said new
control constants as entered in said one storage
register fromthis register and entering said
dupl i cated new control constants into another of
sai d storage registers, whereby identical values
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for said new control constants are entered into
all of said storage registers; and

finally displaying said duplicated new control
constants for providing a feedback to the
operator."”

Claimb5 reads as foll ows:

Control apparatus intended for perform ng the nethod
according to anyone of clains 1 to 4, conprising:

at | east two m croprocessors (44,50);

a first of said mcroprocessors (50) being adapted
to control certain paranmeters (xxx, yyy) in
relation to first control constants stored in a
first storage register (52) associated with said
first m croprocessor;

a second of said mcroprocessors (44) being
adapted to nonitor said paraneters in relation to
second control constants stored in a second
storage registers (46) associated with said second
m croprocessor substantially for supervision of
sai d paraneters

manual |y control |l abl e i nput neans (6) for
suppl ying val ues of said control constants to the
respective storage registers;

characterized in that

said input neans (6) is adapted to be operated by

1866. D Y A



1866. D

- 4 - T 0030/ 99

an operator for supplying new values for said
control constants to be entered into one of said
first or second storage register (46, 52), as new
control constants;

di gital duplication nmeans (48) for subsequently
digitally duplicating said new control constants
as entered in said one storage register fromthis
regi ster and entering said duplicated new contr ol
constants into another of said storage registers
(46, 52), whereby identical values for said new
control constants are entered into all of said
storage registers; and

di splay neans (11) for finally displaying said
duplicated new control constants for providing a
feed back to the operator.

The opposition division in its decision cane to the
conclusion that the feature of serial input of control
constant values to the registers of the two

m croprocessors as was defined by the independent
claims of the present invention was not disclosed by
the closest prior art according to D1 and al so that the
subj ect-matter of the independent clains was not
obvious to a skilled man.

The Board sunmoned the parties to attend oral
proceedi ngs according to the auxiliary request of the
appellant. It was nentioned in the comunicati on,

di spatched with the invitation to oral proceedings,
that the technical problemto be solved by the present
invention indicated by the appellant (and the

opposi tion division) mght not be appropriate and the
parties were invited to file proposals for an
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appropriate problem Oral proceedi ngs took place on
29 June 2000.

In its argunentation against the inventive step of the
invention the appellant formally attacked claim5 of
the patent. In the course of the appeal proceedings the
appellant in sumary argued as foll ows:

D1 di scl osed a safety concept of an equi pnent for
haenodi al ysis. The equi pnment conprised a function
processor, a control processor and an inmage processor
("Anzei geprozessor"). There was a keyboard connected to
both the function processor and the control processor,
so that the storage registers in the processors could
be accessed in parallel. Each one of these processors
were in turn separately connected to an inage
processor.

It was clear that the keyboard produced digital signals
whi ch coul d not be deforned during the transm ssion to
t he processors. Therefore, there was no need to have a
serial comuni cation between the function processor and
the control processor. In fact, having regard to the
Board's remark in the conmuni cati on about the objective
technical problem it appeared that it was not easy to
pose such a problem because it was quite clear for a
skilled person, that the parallel signals to the
processors fromthe keyboard input to the two registers
in the two different processors were identical. It was
true that it was not explicitly disclosed in D1l in

whi ch way or by which neans the data to the registers
was duplicated. However, the function- and control
processor worked i ndependently from each other and had
to receive the sane data, otherw se no control was
possi ble. Therefore, it was not easy to realise why a
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skilled person would try to make the thing nore
conplicated than it was. However, it was of course
obvious to himthat a serial input could be made from
one register to another if necessary. In D1, which |ike
the invention was concerned with safety aspects, a
serial input of data was nade over the function
processor as well as over the control processor to the
i mage processor. Thus, if the skilled man woul d
experience a problemas indicated in the present patent
specification, in that an anal og i nput could produce
different values to two different processors it woul d,
of course, be obvious for himto use the serial or
sequential input as proposed by the invention. This
was, however, comon general know edge and coul d not
establish an inventive step.

The respondent argued as foll ows:

The invention concerned a haenodi al ysi s equi pnent of

t he second generation, wherein, in particular, the

saf ety aspects were under consideration. The appli cant
had in fact found, that in an arrangenent |ike the one
di sclosed in D1, wherein a keyboard was connected to a
bus structure which connected a function processor and
a control processor (Figure 1 in Dl1), it happened that
the data transmtted to the processors fromthe
keyboard could be deforned, i.e. they did not receive
identical data. This was because the arrangenent shown
in D1 did not represent a strictly parallel transfer of
data fromthe keyboard to the two m croprocessors
concerned, instead the data was delivered fromthe
keyboard to the two registers of the processors upon
pol ling. Therefore, there could be a delay between the
polls and al so between the delivery of data to the two
separate processors. If e.g. a key was not depressed

1866. D Y A
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any longer at the last poll, it happened in this prior
art arrangenent that the data transmtted fromthe
keyboard was deforned and the data received by the two
processors was not identical. Confronted with that
probl em t he applicant came to the conclusion that the
only safe way of avoiding that error source, was to
input the data into one of the registers, to copy it
and finally to introduce it into the other one of the
registers.

Docunent D1 did not in the sense of the invention

di scl ose a sequential input of control constants.
According to the invention the data was, thus, first
input to the first storage register, then further to

t he second register and finally to the display neans.
In the arrangenent of D1 the information could be input
fromthe keyboard to both the function- and the contro
processor. However, in which way it was transmtted to
t he i mage processor had not been disclosed. This was
apparently not done in an uninterrupted way of steps as
in the present invention. Thus, in D1 the two | ast
steps were not disclosed at all. In fact, it appeared
that the function- and control processors according to
D1 functioned totally independently of each other and
di d cooperate only during the test program (see,

page 122, point 3.4), wherein the control processor was
checked.

The appellant therefore was of the opinion that the
i nvention involved an inventive step.

The appel | ant (opponent) requested that the decision
under appeal be set aside and that the European patent
No. 0O 428 505 be revoked.
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The respondent (patentee) requested that the appeal be
di sm ssed and t hat

the patent be maintained on the basis of the main
request before the opposition division and anended
pages 3, 4, 4a of the description and anmended Figure 6
(main request), and

as auxiliary request |, that the case be remtted to
t he opposition division for further prosecution on the
basis of the auxiliary request before the opposition
di vi si on and anended page 3 and anmended Figure 6, and

as auxiliary request |1, that the patent be nuintained
on the basis of the auxiliary request before the
opposi tion division, anmended page 3 of the description
and anmended Figure 6, anmendnents of description and
drawi ng filed during the oral proceedings before the
Boar d.

Reasons for the Decision

1

1866. D

The appeal is adm ssible.

In the oral proceedings both parties apparently
accepted that the subject-matter of the
precharactersing part of claim5 was disclosed by the
teaching of DL. The Board, however, is of the opinion
that none of the characterising features of the

i ndependant claim5 is explicitly disclosed by DL.

It is noticed that the invention deals with the problem
to input information safely froma manual ly
controll able input neans. It is also true that cited
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reference DL is concerned with safety aspects of
haenodi al ysi s equi prents. The appellant has tried to
convince the Board that according to D1 the data i nput
to the keyboard was transmtted in parallel and in
digital formto the two processors concerned. However,
docunent D1 only nmentions in passing that the control
processor, in parallel with the function processor,
receives data fromthe keyboard ("Er erhalt parall el
zum F-pyP die Tastatur"- paragraph 2.4 in D1). If this
passage is interpreted to nmean that both processors
receive identical data, then this, as pointed out by

t he respondent, appears to be contrary to what is said
in paragraphs 2.1 and 2.2 (page 120 in Dl1), wherein it
i s proposed that an inner protection systemis

supervi sed by the function processor and an outer
protection system by the control processor. These
systens appear to be quite separate and each of them
have their own separate sensors.

Having regard to the first characterising feature, it
appears that, if the interpretation of D1 according to
the appellant is used, then this feature is not known
fromDl, since in this case the new val ues according to
Dl are directly entered into both of the processors
(control - and function processors) and not into only
one of them as clainmed. According to the respondent, in
D1, either the function processor or the control
processor is being supplied with the particul ar data,
i.e. one of themis not supplied at all with that
particul ar data concer ned.

The appel l ant was of the opinion that it was self-
evident to the skilled person that duplication neans as
identified in claim5 nust in sonme formbe present in
the arrangenent of Dl1. However, the Board is of the
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opi nion that the appellant has not been able to show
that such duplication nmeans in the sense of the
invention are present in DlL. The first part of the
second characterising feature is therefore not
disclosed in D1. In any case, it is quite clear that
according to D1 the "new control constants as entered
in said one storage register”™ fromthe manual i nput
device is not in turn entered "into another of said
storage registers" as is clainmed by the second part of
the second characterising feature of claim5. It is
true that paragraph 3.2 in D1 nentions that data is
transmtted in series fromeach of the function- and
control processor to the inmage processor. However, D1
does not deal with input of information from manually
control |l able input neans. As the respondent has pointed
out, the information in the registers of the function-
and control processors in D1 m ght have been entered
fromany i nput neans or other sources by neans of the
bus structure.

Al so, the last feature of claim5 is not present in D1
in the sense of the invention, since Dl does not teach
t hat new control constants are displayed sequentially
in order to provide feed back to the operator. In D1
there is no indication that the input fromthe keyboard
is imediately displ ayed.

Thus, it appears that all of the characterising
features of claimb5 are novel in respect of the
teaching of D5. Moreover, it is noticed that D1 does
not at all nention, or even hint at, that any problens
could exist if data is input to the registers of the
function- and control processors fromthe keyboard.
This was in fact strongly stressed by the appellants

t hensel ves (see, above, under V) in the course of the
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oral proceedings and mani fested by the statenent, that
it was hard to pose an objective technical problem
whi ch would lead to the invention, since the
information flow structure shown in Figure 1 of D1
provi ded digital data that could not be deforned.
According to the appellant it was neverthel ess self-
evident that a skilled nman would arrive at the
invention if for some reason deformation of data was
det ect ed.

The respondent, however, stated (see, above, under V
and the letter, filed on 10 Cctober 1999, first page,
| ast paragraph) that the applicants of the present
invention had, in fact, discovered that problens
existed if a parallel supply of data was provided to
the two processors by a manual input neans, like a
keyboard. Therefore, it had been necessary to inprove
the safety. The appellant during the oral proceedi ngs
contested this statenment of the respondent and
expressed the opinion that this could not be the case;
t he respondent had not proved that such problens
exi st ed.

Having regard to the all eged probl ens, arising at

manual input of data, the Board is inclined to give the
respondent the benefit of doubt and can, therefore
accept the argunentation given by respondent. The
appellant in the oral proceedings contested the

t echni cal background given by the respondent. However,
it is established case |aw that normally in opposition
proceedi ngs and also in their continuation before the
Boards of Appeal, the burden of proof lies on the side
of the opponent.

Therefore, the Board takes the view that, if the
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starting point of the invention is to be seen in the
teaching of D1, and if the problemto be solved by the
invention is seen in avoiding deformati on of data i nput
fromthe manual input neans to the two processors, i.e.
the data received by the processors nust be identical,
then al ready the posed problemcontributes to inventive
step, since this was a real practical problemthat was
not at all recognised by the skilled persons in the art
before the priority date of the invention. The
inventors in the present case, in fact, found that the
values in the two registers were not always identical
and al so found why such a situation arose.

Moreover, the Board also is of the opinion that there
is absolutely nothing in the prior art docunent D1 that
in sone way points in the direction of the solution of
the invention if the starting point is the arrangenent
of that docunent. The appellants stated that it would
be obvious to a skilled person to arrive at the
invention if the deformation problens still existed
whi ch were proposed by the respondent. However, the
appel l ants did not give any good reasons why this would
be obvi ous. As pointed out by the Board above, the
arrangenment of D1, which does not have any of the
characterising features of claimb5, does, in fact, not
di scl ose a duplication nmeans or copying neans for
provi ding an identical copy of data from one storage
regi ster to an other one, does not disclose a serial
and sequential transm ssion of data, which is input
manual |y to one m croprocessor (in D1 into the
function- and control processors) and fromthere to a
second m croprocessor (in Dl the inage processor) and,
nor eover, does not disclose a display neans which in

t he sense of the invention displays the new control
constants manual ly input fromthe input neans.

1866. D Y A
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Thus, in addition to the fact that the problemto be
solved is not derivable fromDl, also the nost salient
features of the invention are not derivable fromthe
teaching of it. It therefore appears that the skilled
person could only arrive at the invention with

hi ndsi ght .

3. The Board, therefore, takes the view that the subject-
matter of claim5 is not obvious to a skilled person
and, therefore, involves an inventive step (Articles 56
and 52(1) EPC. Simlarly claim1 which is a nethod
clai mcorresponding to the apparatus claimb5 invol ves
an inventive step.
Dependent clains 2 to 4 and 6 to 10 identify

enbodi nents of the invention and are therefore al so
al | owabl e.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

M Ki ehl P. K J. van den Berg
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