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Summary of Facts and Subm ssi ons

In its decision in relation to European patent

No. 541 697 (application No. 91 915 079. 7,

WO A- 92/ 02793), the opposition division rejected the
mai n, first and second requests of the patent
proprietor before it and decided that the patent as
anmended according to the third auxiliary request mnet
the requirenents of the Convention.

. In the opposition proceedi ngs, reference was nade,
inter alia, to the foll ow ng docunents:

Dl: Dr-Ing Georg Keinath, "Elektrische
Tenper at ur nel3ger ate", Verlag A denbourg, 1923,
pages 128-133, 163-167.

D2: Dr-1ng CGeorg Keinath, "Messung hoher Tenperaturen
mt Ardoneter und d Uhfaden-Pyroneter nach
Hol bor n- Kur | baunt, Si emens & Hal ske AG
Wer nerwer k, Berlin-Sienmensstadt, 1925, pages 1-22.

D3: "Die MeBtechnik", "Ill. Strahlungspyroneter”
1. Jahrg., Heft 7, 1926.

D4: DE-C 949 377

D6: Theory and Practice of Radiation Thernonetry,
1988, Section 7.4.1

D7: C@Qutachten - Professor Dr-1ng Ginter Dittnmar.
The opposition division reasoned that the features of

claiml1l of the main request except for the thernopile
were known from docunent D1, but that, as substantiated

1576.D Y A
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by docunent D7, the termthernopile includes an
arrangenment of two thernocouples, such an arrangenent
bei ng shown in docunment D2. Accordingly, no inventive
step could be seen in the subject matter of claim1 of
the main request having regard to a conbi nati on of
docunents D1 and D2. The independent clains of the
first and second auxiliary request |acked clarity in
view of the term "approxi mately equal"”. However, the
gl ass | ens known from docunent D2 does not flatten the
response curve below the fourth power when used in a
nor mal neasuring range and the age of docunents D1 to
D3 gave rise to a technical prejudice against using
conpensating |leads with a "nodern" thernopile, there
al so being no evidence in the file relating to a
"modern” thernopile having an integrated filter.
Therefore, the subject matter of claiml of the third
auxi liary request provided a conmbination of a filter
and thernocoupl e providing sufficient accuracy for
measur enent wi t hout conpensating el ectronics and thus
i nvol ved an inventive step.

L1l Noti ces of appeal against the decision were received
both fromthe patent proprietor and the opponent.

| V. In the statements setting out the grounds of appeal,
oral proceedi ngs were requested by both parties on an
auxi liary basis. The patent proprietor requested
mai nt enance of the patent and the opponent revocation
of the patent in its entirety, the opponent filing

D15: Dexter Research Price List, 9 to 86

stating that it showed buying thernopiles with filters
was known in 1986

1576.D Y A
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In the annex to the summons to attend oral proceedings,
arranged consequent to the auxiliary requests of the
parties, the appeal board commented on the question of
t he equi val ence of the thernoel enents disclosed in
docunent D2 and a series of hot junctions at a first
tenperature and cold junctions at a second tenperature
and al so on doubts about the equival ence of the
conpensation wires disclosed in docunent DL with a

t her rocoupl e having two | eads of different thernocouple
material. The board commented that the significance of
a housing and nounting structure to inventive step
appeared doubtful and noted the di sagreenment of the
parties about whether a feature relating to a filter
constituted a patentable difference in relation to
docunents D1 to D3.

At the oral proceedings, the main request of the patent
proprietor was that the patent be maintained as
granted. On an auxiliary basis the patent proprietor
requested the patent be mai ntained according to five
auxi liary requests filed during the oral proceedings.
The opponent requested revocation of the patent in its
entirety. The claim 1l according to the respective
requests of the patentee is worded as foll ows:

Mai n request (patent as granted)

1. A radiation detector conprising a radiation sensor
for sensing radiation froma target and providing
a signal indicative of the tenperature of the
target and a thernocouple; characterized by:

t he radi ati on sensor being a thernopile (19)
having a hot junction (8) and a cold junction (9)
and the thernocouple (15) having a hot junction
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(20) and a cold junction (21,27), the hot junction
bei ng associated with the thernopile cold junction
tenperature and the cold junction being at a
reference tenperature renote fromthe thernopile,
t he thernocoupl e being electrically connected with
the thernopile and providing a signal which
conbines with the thernopile signal to produce a
total output signal.

First auxiliary request

1. A radiation detector conprising a radiation sensor
for sensing radiation froma target and providing
a signal indicative of the tenperature of the
target and a thernocouple; characterized by:

the radi ati on sensor being a thernopile (19)
havi ng two ends between which are a series of hot
junctions at a first tenperature and cold
junctions at a second tenperature and the

t her nocoupl e (15) having two | eads of different

t her rocoupl e materials connected between a hot
junction (20) and a cold junction (21,27), the hot
junction being associated with the thernopile cold
junction tenperature and the cold junction being
at a reference tenperature renote fromthe

t hernmopi |l e, the thernocouple being electrically
connected wth the thernopile and providing a

si gnal which conbines with the thernopile signal
to produce a total output signal.

Second auxiliary request

1. A radiation detector conprising a radiation sensor
for sensing radiation froma target and providing

1576.D Y A
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a signal indicative of the tenperature of the
target and a thernocouple; characterized by:

t he radi ati on sensor being a thernopile (19)
havi ng two ends between which are a series of hot
junctions at a first tenperature and cold
junctions at a second tenperature and the

t her nocoupl e (15) having two | eads of different

t her nrocoupl e materials connected between a hot
junction (20) and a cold junction (21,27), the hot
junction being associated with the thernopile cold
junction tenperature and the cold junction being
at a reference tenperature renote fromthe

t hernmopi |l e, the thernocouple being electrically
connected wth the thernopile and providing a

si gnal which conbines with the thernopile signal
to produce a total output signal, and in that
there is provided a | ong wavel ength pass filter
(11) which filters out shorter wavel engths of said
radiation prior to its being sensed by the
thernopile to flatten the response of the
thernopile to target tenperature to becone | ower
than the fourth power curve.

Third auxiliary request

A radiation detector conprising a radiation sensor
for sensing radiation froma target and providing
a signal indicative of the tenperature of the
target and a thernocouple; characterized by:

the radi ati on detector having a housing wthin
which is a nounting structure supporting a

t hermopi | e sensor including a thernopile (19)
having a series of hot junctions (8) at a first
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tenperature and a series of cold junctions (9) at
a second tenperature, and a pair of thernopile

| eads and the thernocouple (15) conprising first
and second thernocoupl e | eads of different

t hermocoupl e materials electrically connected to
respective thernopile | eads, the first and second
t her rocoupl e | eads providing a hot junction (20)
and a cold junction (21,27), the hot junction
bei ng associated with the thernopile cold junction
tenperature and the cold junction being at a
reference tenperature renote fromthe thernopile,
t he thernocoupl e being electrically connected with
the thernopile and providing a signal which
conbines with the thernopile signal to produce a
total output signal, and in that there is provided
a long wavel ength pass filter (11) which filters
out shorter wavel engths of said radiation prior to
its being sensed by the thernopile to flatten the
response of the thernopile to target tenperature
to beconme | ower than the fourth power curve.

Fourth auxiliary request

A radi ation detector conprising a radiation sensor
for sensing radiation froma target and providing
a signal indicative of the tenperature of the
target and a thernocouple; characterized by:

t he radi ati on sensor being a thernopile (19)
havi ng two ends between which are a series of hot
junctions at a first tenperature and cold
junctions at a second tenperature and the

t her nocoupl e (15) having two | eads of different

t her nrocoupl e materials connected between a hot
junction (20) and a cold junction (21,27), the hot
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junction being associated with the thernopile cold
junction tenperature and the cold junction being
at a reference tenperature renote fromthe

t hernmopi |l e, the thernocouple being electrically
connected wth the thernopile and providing a

si gnal which conbines with the thernopile signal
to produce a total output signal, conponent
materials of the thernocouple providing the

t hermocouple with a thermal response simlar to a
t hermal response of the thernopile in a
tenperature range of interest at which the hot and
cold junctions of the thernopile are of

approxi mately equal tenperature.

Fifth auxiliary request

A radiation detector conprising a radiation sensor
for sensing radiation froma target and providing
a signal indicative of the tenperature of the
target and a thernocouple; characterized by:

the radi ati on sensor being a thernopile (19)
havi ng two ends between which are a series of hot
junctions at a first tenperature and cold
junctions at a second tenperature and the

t her nocoupl e (15) having two | eads of different

t her rocoupl e materials connected between a hot
junction (20) and a cold junction (21,27), the hot
junction being associated with the thernopile cold
junction tenperature and the cold junction being
at a reference tenperature renote fromthe

t hernmopi |l e, the thernocouple being electrically
connected wth the thernopile and providing a

si gnal which conbines with the thernopile signal
to produce a total output signal and in that a
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calibrator (17) is provided for adjusting the

t hernopi | e output signal, and further conprising a
t enper ature dependent variable resistor (216, 316)
electrically connected with the thernopile and
providing a variable resistance whi ch conbi nes
with the thernopile signal to produce a linearized
t her nopi | e si gnal

The argunents of the patent proprietor can be
summari sed as foll ows.

Mai n request

Claim1l of the main request is restricted to a

t hernopil e. Docunment D1 is very old and provides a

t her nocoupl e sensing elenment. There is no thernopile
even when the teaching of document D1 is nodified by
that of docunment D2. Use of a gal vanoneter in the
teachi ng of document D2 inplies current doubling, which
does not anmpunt even to a series connection of the

t her nocoupl es. Docunent D2 does not disclose a
thernmopile in the nodern sense of this term In the

t eachi ng of docunment D1, no hot junction for the
conpensating wires is provided and there is not in fact
any conpensating thernocouple. Mreover, the wires
according to docunent D1 are taught to provide 0.75 of
the enf of the thernocouple. The skilled person woul d
in any case have concluded fromDl and D2 that an argon
gas filling was preferred to conpensating wires. The
skill ed person was noreover not concerned with the heat
flux equation in view of the differences between the
hot and cold tenperature of the sensing thernocouples.
Since the conpensating wires of docunent D1 do not
constitute a thernocouple and a thernopile is not

di sclosed, it is not necessary to fornulate a problem
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inrelation to docunent D1. The | ong standi ng probl em
of avoiding costly and conpl ex conpensati on systens is
addressed by the invention and not solved by the prior
art.

First auxiliary request

Claim1l1l of this request recites explicitly structural
features pertaining to the thernopile and thernocoupl e.

Second auxiliary request

Claim1l of this request adds a feature relating to
provi sion of a |ong-wavel ength pass filter. The filter
filters out shorter wavelengths to flatten the response
of the thernopile to target tenperature to becone | ower
than the fourth power curve. The gl ass | ens according
to docunent D2 is only effective at high tenperatures
and docunent D6 teaches away fromrenoval of short
wavel engt hs because it includes reference to shorter
wavel ength instrunents. In order to reach the subject
matter of claiml, it is necessary to select features
from docunments D1 and D2 in conbination and then al so

t ake features from docunent D15. The price |ist of
docunent D15 is, however, much later than docunents D1
and D2 so that the skilled person buying a thernopile
according to the price list would, in fact, have

di sm ssed docunments D1 and D2 as irrelevant. Even if
they were considered therewith, there is no reason at
all for the skilled person to replace the glass |ens
mentioned in the old docunents by a | ong wavel ength
pass filter.

Third auxiliary request

1576.D Y A
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Docunment D2 does not disclose any housing with
structure in the sense of the present patent supporting
a thernopil e sensor.

Fourth auxiliary request

The cl ai ned subject matter represents a specific choice
of materials for optimum function in the range of
interest and the approximate equality of the thernopile
junction tenperature neans that a nodern thernopile
differing fromthat of docunents D1 to D3 is being
used.

Fifth auxiliary request

The therm stor is provided to linearise the thernopile
out put and not for tenperature conpensation. The
therm stor mentioned in docunent Dl is as a substitute
for the conpensation wres.

Therefore, the subject nmatter of the clains filed
according to all the requests involves an inventive
st ep.

The argunents of the opponent can be sunmarised as
fol | ows.

Mai n request

Conmpensating wires used with a thernocouple are known
from docunment D1. The two sensing thernocoupl es known
from docunent D2 constitute a thernopile. Both of these
docunents relate to the sane detector, the Ardoneter
and their obvious conbination |eads to the subject
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matter of claiml.

First auxiliary request

The features of this request differing fromthe main
request are also to be found in docunents D1 and D2.

Second auxiliary request

The cal cul ations presented in witing show that the
filter features are present in the case of the
Ardoneter at tenperatures over 4550 K. The cal cul ati ons
al so show conventional thernopiles denonstrate this
effect when used with an 8 to 14 mmfilter.

Third auxiliary request

The thernopile of docunent D2 is also provided wth a
structure for its nounting in the housing.

Fourth auxiliary request

The term nology of the claimrelating to "simlar
responses” and "approxi mately equal"™ tenperatures is
obscure. The tenperature difference arising according
to the teaching of docunents D1 to D3 need not be nore
than a few degrees. The practical situation of the
skilled person nust be taken into account. The skilled
person can only achieve a satisfactory trade off of the
val ues for thernopile and thernocouple output in a
l[imted tenperature range because of the output curves
concerned. It is obvious that the materials nust be
chosen for this purpose. Docunment D1 shows in differing
curves for differing materials in Figure 146 thereof.
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Fifth auxiliary request

Adj ustment of the calibrating aperture on page 132
adjusts the output signal and it is apparent that the
resi stance nenti oned on page 167 woul d be used.

Mor eover, the resistor 3 known from docunent D4 is used
to match the main and auxiliary el ement output.
Therefore, no inventive step is involved in the subject
matter of claiml of any of the requests filed.

At the end of the oral proceedings, the appeal board
gave its decision

Reasons for the Decision

1576.D

Adm ssibility

The appeal conplies with the provisions nmentioned in
Rul e 65(1) EPC and is therefore adm ssible.

Mai n request

Novel ty

The detector disclosed by docunent D1, the Ardoneter,
is showmn (see for exanple Figure 105 and the
correspondi ng description) as conprising a

t hermoel ement in the formof crossed nickel chronme and
constantan w res thernocouple, housing tenperature

vari ati on being operationally bal anced out by
conpensation wires connected to the thernocouple as

di scl osed for exanple at the bottom of page 165. In the
Ardoneter, the tenperature sensing thernocoupl e senses
tenperature at its hot end and its cold end is at
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housi ng tenperature. The hot end of the conpensating
wires are at housing tenperature and the cold end away
fromthe housing as shown in Figure 145 and so at a
reference tenperature. However, no thernopile as
clainmed is disclosed.

Docunment D2 also relates to the Ardoneter as can be
seen in Figure 5 which is the sane as Figure 105 of DL1.
It is explained, in the paragraph starting at the end
of page 9, that, for |ower tenperatures, two
semcircular elements are arranged together and
generate a doubl ed enf. However, no thernocouple
connected to the radiation sensor as clained is

di scl osed.

Docunent D3 too relates to the Ardoneter as can be seen
in Figure 66 which is the sane as Figure 105 of D1 and
Figure 5 of D2. Conpensation wires of constantan and
copper are recomended for connecting the Ardoneter and
di splay instrunent (see the |ast paragraph). Use of
Argon filled and an air free capsule for the sensing

t her nocoupl e are disclosed. As with docunment D1, no
thernmopile as clainmed is disclosed.

Docunment D4 di scl oses the use of a main neasuring
contact thernocouple (1 in figure 1) together with an
auxiliary thernmocouple 2 for tenperature conpensation
A resistor 3 is provided for matchi ng the outputs of
the two thernocoupl es. The disclosure of this reference
concerns a contact device and not a radiation sensor
and thus differs fromthe claimed subject matter.

Docunent D6 is a text book which explains on page 501
that unfiltered thernoneters of the point and read
variety typically operate over a nom nal band of 2 to
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20 mm The actual spectral response is limted by the
optical systemtransm ssion, primarily the front

wi ndow, and the detector response as well as the

i nterveni ng atnosphere transm ssion. The next nost
popul ar band for many of these instruments is 8 to

12 mqm In Table 7.1, a thernopile is disclosed as a
typi cal detector for this band. However, no

t her nocoupl e connected to the thernopile as clained is
di scl osed.

Docunment D15 is a price list show ng various filters
including an 8 to 13.7 mmfilter. Again, no

t her nrocoupl e connected to the thernopile as clained is
di scl osed

Therefore the subject matter of claiml as granted is
novel within the meaning of Article 54 EPC havi ng
regard to any one of docunents D1 to D4, D6 or D15.

2.2 | nventive step

The board considers the conpensating wires known from
docunent D1 or D3 to be of different material (inplicit
in docunent D1, explicit in docunent D3) and to
conprise a thernocoupl e because they generate enf
according to tenperature difference. As a matter of
definition, the board shares the view of the opponent
and the opposition division, that the termthernopile

i ncludes two thernocouples. Accordingly, a thernopile
is disclosed by the arrangenent of two thernocoupl es
known from docunent D2. These two thernocoupl es mnmust
nor eover be connected in series to formthe thernopile
because the generated enf (in practice voltage, see for
exanple the m ddl e of page 13 of docunent D2) is
doubl ed (see the top paragraph on page 11). An

1576.D Y A
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interpretation that there is no hot junction of the
conpensating thernmocouple in the disclosure of D1 is
not correct because the tenperature concerned is that
of the detector housing, which is also the tenperature
of the cold junction of the thernopile.

Accordingly, in view of their relevant disclosure,
starting fromDl1 or D3, the objective technical problem
is to provide a greater enf. Just this problemis

sol ved by the teaching of docunent D2 by using a
thernmopile as in the clainmed invention. On the other
hand, starting from docunment D2, the objective problem
concerns conpensation of housing tenperature
fluctuation for which the clainmed solution is provided
by the conpensating wires feature of docunents D1 or

D3. Either way, the subject matter of claiml is
reached in an obvi ous manner. The conbi nation of
docunents D1 to D3 is all the nore obvious because they
all relate to the sane devi ce.

The board observes that the age of prior art docunents
bel ongs only to the secondary indicia relating to
inventive step and, in the present case, is no
substitute for technically assessing the contents of

t he docunents. It nmust be borne in mnd that the
teaching in the Ardoneter docunents is at a both sinple
and fundanmental |evel of physics of thernocouples.
There is in particular no reason to believe any
techni cal prejudice exist agai nst such fundanent al
Ardoneter teachings sinply by virtue of their age. In
particul ar, the decisive teaching given by docunent D2
is that only one sensing thernocouple is not enough for
increasing sensitivity at |ower tenperature. Once this
teaching is given, even if, as inplied in the

subm ssions of the patentee, claim1l were restricted by
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reading into the termthernopile a nultiple of mnute
t her nocoupl es according to nore nodern thernopil es,
despite such restriction being contrary to the expert
opi ni on of docunent D7, the board would see this as
anounting to no nore than obvious standard technical
devel opnent in the thernopile art not touching on the
conpensati on by a thernocouple as such. Thus, the board
woul d not see any inventive step in satisfying such a
putative claimby inplenmenting the Ardoneter teachings
by the obvious use of a thernopile, of a conventional
type nodern at the priority date of the patent. The
argunent that correction has been effected by software
or conplicated electronics in association with
conventional nodern thernopiles confirnms that
correction is necessary but has no technically

di ssuasive effect in relation to application of the

si nmpl e and fundanental teaching concerning the

Ar donet er

The subm ssions of the patentee also inply that a
particul ar choice of material is made avoiding 0.75 enf
conpensation resulting fromthe range sensed is present
inclaiml and also that the thernopile hot and cold
junctions are at the sanme tenperature. However, no such
particular material or tenperatures are recited in the
claim so that such subm ssions are not relevant (see
al so Auxiliary Request 4 below). Furthernore, there is
no reason to suppose that when an Argon filling is
used, the conpensation wires are dispensed with, as
docunent D3 di scl oses bot h.

Accordingly, the board comes to the conclusion that an
obvi ous conbi nati on of docunents D1 or D3 with D2,
relating to essentially the sane device, |leads directly
to the radiation detector according to claim1l wthout
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any inventive step. Therefore, the subject matter of
claim1 of the main request does not satisfy Article 56
EPC.

First auxiliary request

| nventive step

The additional limtations introduced into claiml are
al so obvious in the light of the Ardoneter docunents.
In particular, the two hot junctions of the thernopile
form ng thernocoupl es are next to each other according
to docunent D2 which neans they are at the sane
tenperature. The cold junctions are at housing
tenperature. That there are two ends of the

t hernocoupl e for the generated enf is self evident. In
order to function, the conpensating wires nmust be of a
different material, an explicit recitation of this is
present in the |ast paragraph of D3.

Therefore, the subject matter of claiml of the first
auxi liary request does not satisfy Article 56 EPC.

Second auxiliary request

| nventive step

The skilled person inplenenting, at the priority date
of the patent, the technical teaching of conpensation
as disclosed in the Ardoneter docunents would naturally
have used an at the tinme "nodern” thernopile. In the
view of the board, the idea that the skilled person
woul d have persisted with the old thernopile type in an
i npl enentation at the priority date is renoved from al
practical reality. The prior art shows that use of
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filters with such a "nodern” thernopile was at that
time already standard practice. For exanple a filtering
at 8 to 14 mmis denonstrated both by docunent D6 filed
by the patentees and docunent D15 filed by the
opponents, the former explaining that the 8 to 14 mm
band m ni m ses many at nospheric problens and is the
next nost popular band to the unfiltered 2 to 20 nm
band. Use of a 8 to 14 mmfilter with the "nodern”
thernmopile therefore falls squarely within the
framewor k of the know edge of the skilled person and is
t hus obvi ous.

The obvi ous use of the filter entails bl ocking short
wavel engt h radi ati on which as shown by the cal cul ation
of the opponent automatically satisfies the requirenent
of claiml relating to flattening of the thernopile
response. The board sees no interdependency between use
of conpensation wires and the filter, in practice the
conpensation wires are sinply arranged to conpensate
what ever thernopile output is produced. The fact that
other filters are disclosed in docunments D6 and D15
does not lead away fromit being obvious to the skilled
person to use the 8 to 14 mmfor its advantages in
relation to detector properties and atnospheric

transm ssion. Docunent age in relation to the Ardoneter
docunents, as explained in connection with the main
request, does not in the present case play a dissuasive
role. Consequently, the entire subject matter of
claim1 is obvious.

Therefore, the subject matter of claim1l of the second
auxiliary request does not satisfy Article 56 EPC

Third auxiliary request
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| nventive step

The Ardoneter has a housing which contains a supporting
structure, this structure being shown by the hatched
plug at the left of Figure 4 of docunent D2. A
structure is naturally always necessary, since

ot herwi se the sensing thernocoupl es would not be

| ocated and thus woul d nove out of position. The

obvi ous necessity of provision of |eads for the

t hernmopi |l e can al so be seen below the plug in Figure 4.
Since these features anmount to the only differences
fromthe subject matter of claim1 according to the
second auxiliary request, the entire subject matter
claim 1l cannot be considered to involve an inventive

st ep.

Therefore, the subject matter of claiml of the third
auxi liary request does not satisfy Article 56 EPC.

Fourth auxiliary request

Clarity and inventive step

The term nology of the claimis obscure in view of use
of the ternms "simlar to" and "approximately equal"
because the simlarity and approxi mati on are not
quantified. Therefore, the features including these
terns do not anount to differences which are clear
within the nmeaning of Article 84 EPC in respect of

t enperature or conpensation having regard to the

di scl osure of docunents D1 to D3, where as the opponent
expl ai ned the tenperatures can al so be cl ose. Leaving
aside the clarity question, the board observes that in
practice, for any range of interest a skilled person
chooses materials and nmakes a trade off allow ng for
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the heat flux equation, the detector never being "just
right" for all possible tenperatures. So far as the
present claimis concerned, no specific material wth
particul ar advantages in any specific range is in fact
recited, so that as far as the claimcan be understood,
it anounts to no nore than choosing an undefined
appropriate material for the range concerned, which is
lies within the routine conpetence of and is thus
obvious to the skilled person.

Therefore, the subject matter of claim1l of the fourth
auxiliary request is neither clear within the nmeani ng
of Article 84 EPC, nor so far as it can be understood
can it be considered to involve an inventive step
within the meaning of Article 56 EPC

Fifth auxiliary request
Amendnents - Article 123(2) and (3) EPC

The amendnents made to claim 1l derive fromclains 2 and
9 as granted and effect a limtation thereof.

Articles 123(2) and (3) can accordingly be considered
sati sfied.

| nventive step

The variable resistor in conbination with the

t hermopi | e produces a |inearised output voltage which
conbines with the thernocoupl e output voltage to
produce a stable total output voltage over a broad
range of thernopile cold junction tenperatures. The
aperture nmentioned on page 132 of docunment D1 and shown
in Figure 104 nerely restricts the sensor tenperature
and allows correct positioning in relation to the
incom ng radiation. The discussion of the thermally
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dependent resistance on page 167 of document D1 is,
unlike the presently clained subject matter, an
alternative to the conpensation wires. Mreover, the
resistor 3 disclosed by docunent D4 is not tenperature
dependent. Consequently, the prior art docunents cannot
suggest the features added to claim1l of the fifth
request .

Consequently, the board is satisfied that claim 1 of
this request involves an inventive step within the
nmeani ng of Article 56 EPC. The board reaches the sane
conclusion with respect to independent claim 13 because
it includes the features of claim1.

Adapt ati on of the description

The introduction to the description should nention the
Ardonet er docunents and be adapted to the clains. The
detail ed description of the preferred enbodi nents al so
requires adaptation to the nore restricted subject
matter now cl ai med, needi ng careful consideration to
ensure that full consistency with the anended

i ndependent clains i s guaranteed.

In this context, the departnment of first instance
should in particular deal wth the issue of renoving
any inconsistencies in the description relating to the
features of claim1, ensuring that any enbodi nents not
fulfilling the requirenents of the claimare either
cancelled, or if retained in the description for the
pur pose of conprehensibility clearly designated as such
(see lines 57 to 58 on page 4 of the published
specification for exanple). Consideration in this
respect should be given for exanple not only to those
enbodi ments | acking a tenperature dependent resistor
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(for exanple the Figure 1B enbodi nent) but also to any
enbodi nent | acking a thernocouple (for exanple colum
lines 28 to 35 of page 14 of the specification).

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in anmended formon the
basis of clainms 1 to 13 filed as fifth auxiliary

request during the oral proceedings with description
and drawi ngs to be adapt ed.

The Regi strar: The Chai r man:

P. Muartorana E. Turrini
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