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Summary of Facts and Submn ssions

0564.D

The appeal was filed on 28 July 1998 by the Applicant
of European patent application No. 95 114 791.7 agai nst
the decision of the Exam ning Division dated 3 June
1998 refusing this application for lack of clarity and
i nsufficient disclosure of the invention. The appea
fee was also paid on 28 July 1998 and a st at enent
setting out the grounds of appeal was submtted on

8 Cctober 1998.

In response to a conmunication in which the Board of
Appeal set out its provisional opinion that the
application did not neet the requirenents of

Articles 83 and 84 EPC the Applicant submtted an
anmended i ndependent claim 1 and an auxiliary request
for oral proceedings. In an annex to the summons for
oral proceedings to take place on 9 January 2002 the
Board naintained its objections under Articles 83 and
84 EPC. Wth letter of 11 Decenber 2001 the Applicant
wi t hdrew the request for oral proceedings.

Claim1l as submitted with letter of 5 April 2001 reads
as follows (two typing errors and an erroneous
reference sign in feature (b) having been corrected):

"1. An illum nating device, conprising:

(a) a light source (22,32) having a
| ongitudinally specular |ight reflector; and
(b) a |light escapenent port (36) having a
substantially non Iight absorptive cover
(38) separate fromsaid reflector, the
transm ssivity of said cover (38) at any
poi nt on said cover varying as a function of
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the position of said point, whereby |ight
escapi ng through said cover at said point
has a sel ected | um nous exitance as a
function of said position;

characterized in that said reflector (24, 34)
conpri ses:

(1) a partially transm ssive, substantially
| ongitudinally specularly reflective
mat eri al ; and
(ii) one or nore internal dielectric interfaces.”

The following prior art was taken into consideration:

(D1) a copy of a brochure issued by 3M on Septenber
1989 and denoted "3M Scotch Optical Lighting film
Application Bulletin - Photonetrics"

(D2) McGawHill Encycl opedi a of Science & Technol ogy,
1992, Vol .19, pages 375 to 377

(D3) C. Yeh, Handbook of Fiber Optics, Academ c Press,
1990, pages 38 and 39

(D4) EP-A-0 167 721

Ref erence was al so nade by the Applicant to an
affidavit of Dr Hardy which was submtted with letter
of 21 April 1998 during the procedure before the first
I nstance.

The Appel |l ant requests to set aside the inpugned
decision and to remt the case to the Exam ning
Di vision for further exam nation of the application as
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to novelty and inventive step on the basis of the
original application docunents and claim1 submtted
wth letter of 5 April 2001.

In support of his request the Appellant essentially
argues that there was no problemof clarity and
insufficient disclosure with respect to the term
"longitudinally specularly reflective material" since
the application nmentioned, in lines 21 to 23 of page 8,
a prismlight guide material as an exanple for such a
material, which material was known and sold by the
Applicants prior to the application date, for exanple
in the formof the 3M Scotch optical lighting film
described in D1. The term"dielectric interface" had a
clear nmeaning in the field of el ectronagnetic

radi ation, including |ight, defining for exanple the
surface of a transparent plastics nmaterial as
confronting | ayers of other materials. Thus, no further
expl anation was required.

Reasons for the Decision

0564.D

The appeal neets the requirements of Articles 106 to
108 EPC and of Rules 1(1) and 64 EPC and is, therefore,
adm ssi bl e.

The anended claimon file differs fromthe origina
claiml1l by the insertion of the word "internal" in
feature (ii). This anmendnent is supported by the
reference to "nmultilayer"” dielectric interfaces,

i mplying one or nore internal dielectric interfaces, on
page 8, lines 18 to 20, of the original application.
The anended claim 1 therefore conplies with

Article 123(2) EPC
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In the inpugned decision the Exam ning D vision held
that the expressions "longitudinally specularly
reflective material"” and "one or nore dielectric

i nterfaces" were unclear and not sufficiently explained
in the application whereby a skilled person would be
unable to carry out the invention. |Indeed, there is no
evidence for the allegation of the Appellant that the
expression "longitudinally specularly reflective
material"” has a well-defined nmeaning in the art. It is
used neither in standard textbooks on optics nor in
speci fic docunents such as D1 concerning |ight

di stri bution and propagati on by conbi ned transm ssion
and reflection. The statenent made in point 5 of the
affidavit of Dr Hardy is seen as further evidence that
the termwas not nornmally used in the art. However, it
cannot be disregarded that the description defines, on
page 2, lines 37 to 39 of the published application,
the essential characteristic of this material as being
that "each reflected |light ray has the sane conponent
of notion in a preferred direction relative to the
material"”. The resulting effect of increasing the Iight
di stribution distance (see page 2, lines 39 to 42, and
the text bridging pages 2 and 3 of the published
appl i cation) makes clear that, in the above essentia
characteristic, the reflected |ight rays are the
portions of a light ray after each total interna
reflection in the reflector in a |ongitudinal direction
thereof. It can be concluded that the |ongitudinally
specularly reflective material is a material having a
| ongi tudi nal di nension, such as a plate or rod, and
propagating light in this |ongitudinal direction by

i nternal specular reflections. A material having these
properties is well-known in the field of electro-
magnetic radi ati on as bei ng a wavegui de or |ightgui de,
and described in docunents D2, D3 and D4. According to
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D2 this wavegui de consists of one dielectric material,
called the core, surrounded by a different dielectric,
call ed the cladding, having a |l ower refractive index or
di el ectric constant than the core. Thus, the core
material has at |east two dielectric interfaces
extendi ng al ong the |ongitudi nal sides thereof in order
to ensure a total reflection of the light within this
mat eri al .

Thus, a technically neaningful interpretation of the
obj ected expressions in claim1l can be found by a
skill ed person consulting the description and genera
technical literature, both also providing sufficient
information for a skilled person to select the
appropriate material with the dielectric interfaces.
This finding is in conformty with the statenments nade
in the affidavit of Dr Hardy.

It is noted that the reflector material is defined in
claim1 by the further features (i) and (ii) included
in the characterising portion of claim1. According to
feature (i) the material is not only longitudinally
specul arly reflective but also partially transm ssive.
Thi s conbi ned property is nmentioned in the description
(on page 2, lines 56 and 57, and page 4, lines 52 and
53 of the published application) w thout further

expl anations. However, the Board can accept the
argument of the Appellant that a skilled person was
aware of exanples for a typical |ight guide materi al
which is partially transm ssive, for exanple a standard
transparent or translucent dielectric core, as shown in
docunents D2, D3 and D4, in air as the surrounding
dielectric. It was further correctly pointed out by the
Appel  ant that the application on page 8, lines 21 to
23 (corresponding to page 4, lines 37 and 38, of the
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publ i shed application) refers to a prismlight guide
materi al as an exanple for such a transparent

| ongitudinally specular material. Apparently, a

mat eri al having these properties is shown in Dl and was
commercially available. In this context, the feature
(ii1) defines a nultilayer dielectric materi al
consisting of at least two |ayers of a transparent or
translucent dielectric core wwth at |east one interna
dielectric interface therebetween. Thus, the nultilayer
dielectric material has at |east one internal
dielectric interface in addition to the two outer
dielectric interfaces ensuring the total reflection
within the material.

The Board therefore concludes that the skilled person
was in a position to identify and acquire a materi al
havi ng the characteristics of being partially

transm ssive, substantially longitudinally specularly
reflective and having one or nore internal dielectric
i nterfaces.

In the Board's view, however, this material |leads to
further unresolved problens giving rise to objections
under Articles 83 and 84 EPC.

As expl ained in the chapters headed "Background of the
I nvention" and "Sunmary of the invention" on page 2 of
t he published application, the desired distribution of
the | um nuous exitance froman illum nating device
requires a neans for distributing the light froma

| i ght source, and conventional neans for this purpose
were either unsatisfactory with regard to the |ight

di stribution distance (the diffuse reflecting devices)
or able to distribute |ight over great distances but

t oo expensive (the longitudinally specular reflective
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materials). The invention is supposed to solve this
probl em by conbining a | ongitudinally specularly
reflecting material with a partial transmssivity of
this material. It follows that the illum nating device
nmust be set up to nmake use of both characteristics of
the reflector, viz. the partial transmssivity and the
capability of the longitudinally specularly reflecting
material to increase the light distribution distance.
It is unclear how this can be achi eved by the
illumnating device as clained and described in the
appl i cation.

In fact, the longitudinally specularly reflecting
capability requires, in a standard |ight guide materi al
as shown in docunents D2 and D4, light to enter from
the short front side of the material (fromthe left in
Figure 4 of D2 and in the figures of D4), and in the
prismlight guide of D1 (Figure 3 for exanple) the
light entering through the snooth |ong side | eaves the
i ght guide, after several internal reflections, on the
same snooth |ong side.

Thus, the arrangenent of the |ight source and refl ector
shown in Figure 1 of the application would, when using
a standard light guide material for the reflector, be
unabl e to make use of the longitudinally specularly
reflective capability of the reflector and, when using
a prismlight guide material, reflect the Iight to the
i nner side facing the |ight source, with no |ight
arriving at the diffusely reflecting cover material.
Even a nodification of the arrangenent by |ocating the
light source at a short side of the |ight guide
material so as to take advantage of the longitudinally
specul arly reflective capability of a standard |i ght
guide material would not help. In this case the light
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rays reflected within the Iight guide material would
exit at the short front side opposite to the light
entrance side and could not, therefore, arrive at the
diffuse reflecting | ayer overlying the specularly
reflecting | ayer.

As to the enbodi nent of Figure 2, no clear relationship
between the |ight source and the reflector seens to be
derivable fromthe figure and the associ ated
description. It seens that the |ight rays fromthe

| i ght source 32 could arrive, after sone interna
reflections in the reflector 34, at the cover 38 only
if further conditions are net, for exanple the
reflector being a prismlight guide and the |ight
source 32 being | ocated on the sane side of the

refl ector as the cover. However, in this case the |ight
gui de material would work as a purely specularly
reflecting material and its partial transmssivity
woul d be irrel evant.

Since the application gives no further information as
to how to achi eve the desired object by using the
specified reflector material, the skilled person wl|
conclude that either the type of reflector derived from
the application is not a suitable one, throw ng doubts
on the correct understandi ng of the application, and of
the definition of the reflector inclaiml, in this
respect, or that there is a lack of information in the
appl i cation about additional neasures necessary for the
use of this type of reflector in the illumnating
device so as to achieve the desired object of obtaining
a selected | um nuous exitance by distributing and
reflecting the light fromthe |light source. Hence, the
requi renments of Articles 84 and 83 EPC, respectively,
are not net and the request for grant of a patent
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cannot be all owed.

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

A. Counillon C. T. WIlson
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