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Summary of Facts and Submn ssions

Thi s appeal concerns the decision by the Exam ning
Division to refuse European patent application
90309129.6 on the basis that the i ndependent cl ai ns of
the main request | acked novelty over D3 and the

i ndependent clains of the auxiliary request |acked

i nventive step having regard to D3 conbi ned with D5,
these prior art docunents being as foll ows:

D3: R A Piety, "Intrabuilding data transm ssion
usi ng power-line wring", Hew ett-Packard Journa
38(5), May 1987, 35-40,

D5: J. O Onunga and R W Donal dson, "Persona
conput er communi cations on intrabuilding power
line LAN s using CSMA with priority
acknow edgnments", | EEE Journal on Sel ected Areas
i n Communi cations 7(2), February 1989, 180-191.

1. The applicant appeal ed, requesting that the decision be
set aside and a patent granted on the basis of nmain and
auxiliary requests and making an auxiliary request for
oral proceedings.

L1, In an annex to a summons to oral proceedi ngs the Board
stated that it doubted whether the clainmed subject

matter showed inventive step in the |ight of D3 and D5.

| V. Oral proceedings were held on 10 Cctober 2001, during
whi ch the Appellant filed an anended set of clains.
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The i ndependent clains read as foll ows:

"1. A communication system conpri sing:

means for generating a plurality of w de band
signals, each signal being generated at a plurality of
frequencies over a tine interval;

a carrier sense conmuni cati ons channel for
carrying the signals; and

means for receiving the signals fromthe
comruni cati ons channel, wherein the neans for receiving
i ncl udes neans for synchroni zing on each signal of the
plurality of the said signals received, and neans for
achi eving a data synchronisation state, said neans for
receiving allow ng carrier sensing before achieving a
data stream synchroni sati on state".

"14. A nmethod of transmtting data on a communi cations
channel to a receiver conprising the steps of:

generating a plurality of w de band signals;

providing the signals to a carrier-sense based
comruni cati ons channel ;

receiving the signals at the receiver fromthe
communi cat i ons channel ;

determi ning a synchronisation for each signal from
the said signal received,

achi eving a data stream synchroni sati on state and
allowing carrier sensing to be perforned before
achi eving the data stream synchroni sation state".

The Appel | ant requested that the decision under appea
be set aside and that a patent be granted on the basis
of clainms 1 to 20 filed in the oral proceedings.

At the end of the oral proceedings the Chairnman
announced the Board's deci sion.
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Reasons for the Decision
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Amendnent s

| ndependent nethod claim 14 has been restricted wth
respect to claim14 as originally filed essentially in
taking up the step of achieving a "data stream
synchroni sation state" and allow ng carrier sensing

bef ore achi eving the data stream synchroni sation state.

The cl ai mthus distingui shes between "synchroni sation
for each signal” and "data stream synchroni sation”

This distinction is supported by the original
application. The "synchronisation for each signal" is
concerned with individual pulses (cf. the shift
registers R6 and the network RLO in Figure 2) whereas
the "data stream synchroni sation” has to do with the

wi ndow function of the synchronisation and | ock circuit
R12 (Figure 2; colum 13, line 56 to colum 14, |line 23
of the published patent application). The feature that
carrier sensing is allowed before achieving a data
stream synchroni sation state i s based on the
description of the "raw data/carrier sense" output Rl1
and the "synchronization and | ock"” unit R12 (colum 13,
lines 48 to 55).

Claiml sets out a correspondi ng comruni cati on system
It should be noted that the term "data synchroni sation
state" in this claimshould in fact read "data stream
synchroni sation state" (Rule 88 EPC applies).

The Board is satisfied that the independent clains 1
and 14 fulfill the requirements of Articles 84 and
123(2) EPC regarding clarity and added subject matter.
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Novel ty

The Board regards D3 as the closest prior art docunent.
D3 reports on the feasibility of using intrabuilding
power lines for |local data comrunications with a view
to realising LANs (Local Area Networks; see page 35,
right colum, line 4 fromthe botton). In the | anguage
of claim 14, D3 discloses (figures 4 and 5) a method of
transmtting data conprising the steps of:

- generating a plurality of w de band signals
(figure 4 refers to a 3.5 Miz-10.5 Mz spread
spectrum out put);

- providing the signals to a conmunications channe
(the power line); and

- receiving the signals at the receiver fromthe
comuni cations channel (figure 5);

- determ ning a synchroni sation for each signal from
the signal received (this step is perfornmed by the
"correlator” in figure 5, apparently a matched
filter); and

- achi eving a data stream synchroni sation state (by
the circuits followng the correlator).

It can thus be seen that D3, simlar to the invention,
enpl oys two | evels of synchronisation: a first |evel
due to the correlator and a second | evel due to the
post correlation circuits.

The Appel |l ant has argued (paragraph 21 of the grounds
of appeal) that in D3, although clock synchronisation
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IS unnecessary, not all pre-synchronization is
unnecessary. The Board agrees, but finds that the sane
applies to the present invention. Both the invention
and the known nethod involve a digital matched filter
in the receiver which enploys oversanpling. It is
stated in D3 (page 38, right colum, lines 1 and 2)
that the receiver's clock is not synchronized with the
transmtter. In other words, the 28 Mz clock in the
receiver is not phase-locked to the 28 MHz clock in the
transmtter. However sone degree of synchronisation is
required in both D3 and the application in the limted
sense that the frequency of both 28 MHz cl ocks nust be
substantially the sane.

Hence the subject matter of claim14 differs fromthe
di scl osure of D3 in:

I t he communi cati ons channel being a carrier sense
communi cati ons channel, and

ii. allowing carrier sensing before achieving a data
stream synchroni sati on state.

D5 concerns a LAN based on a CSMA (carrier sense
mul ti pl e access) protocol which enpl oys spread spectrum
techni ques. D5 discloses a nethod of transmtting data
conprising the steps of:

- generating a plurality of w de band signals
(page 184, right colum, line 8 fromthe bottom
refers to direct sequence spread spectrum;

- providing the signals to a carrier-sense based
communi cati ons channel (a power line; "carrier
sensing" is nentioned on page 185, |eft col um,
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last [ine and right colum, line 7);

- receiving the signals at the receiver fromthe
comuni cati ons channel ; and

- determ ning a synchroni sation for each signal.

In D5, the synchronisation for each signal is based on
the 60 Hz zero crossings (page 184, left colum,

lines 8 to 10), which neans that it cannot be said to
be determ ned "from said signal received". Thus the
subject matter of claim14 differs fromthe disclosure
of D5 in:

I determ ning a synchroni sation for each signal from
said signal received, and

ii. achieving a data stream synchroni sation state and
allowing carrier sensing to be perforned before
achi eving a data stream synchronisation state.

2.3 The subject-matter of claim 14 is consequently novel.
3. I nventive step
3.1 D3 nentions the realisation of LANs and D5 concerns an

exanpl e of a LAN enpl oying carrier sensing together
with a spread spectrumtechni que. Hence the Board sees
no reason to differ fromthe Exam ning Division's
assessnent (paragraph 2.2 of the decision) that in
constructing a LAN based on D3 it would be obvious to
the skilled person to use a carrier sense

communi cati ons channel .

However, claim 14 now additionally includes the feature
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of allowing carrier sensing to be perforned before

achi eving the data stream synchroni sation state, thus
providing the information about the presence of a
carrier needed to handl e network protocols in a
particul ar way (see columm 13, lines 51 to 55 of the
publ i shed patent application). The Board is unable to
find any hint in the docunents on file that a carrier
sense signal could be derived directly fromthe
correlator output in figure 5 of D3, ie before the
post-correlation circuits shown which i nplenent data
stream synchroni sation. In order to arrive at the
invention the skilled person would thus not only have
to conbine D3 with D5 but also realise that in such a
conbi ned system carrier sensing - which is nentioned
in D5 but not described - may require signal processing
not in accordance with Figure 5 of D3. In the Board's
view, such further nodifications of a systemwhich is
only hypot hetical were beyond the person skilled in the
art.

Hence, starting from D3, the nethod of claim 14 shows
I nventive step

If, for the sake of argunent, the skilled person were
to start fromD5 it would be necessary to realise the
advant ages of addi ng neans for achieving a data stream
synchroni sation state, but then also to realise that
further advantages accrued by forgoing these sane
advant ages during the carrier sensing phase. The Board
Is unable to see why the skilled person would act in
such an apparently contradi ctory way.

Hence the Board finds that the subject-nmatter of
claim14 conplies with Articles 52(1) and 56 EPC
regardi ng inventive step. The sanme concl usion applies
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to the correspondi ng conmuni cati on system according to
claim 1.

4. Rem tt al

Al t hough the subject matter of the independent clains
is patentable with respect to the discussed prior art,
t he dependent clains and description may still be open
to objection under the EPC. The Board notes that the
clains, including the independent clains, |ack
reference signs; that in claim 1l the "correl ati ng" of
the output of the matched filter to a predeterm ned
signal level mght not be supported by the description,
"conparing" being presumably intended instead (see
colum 13, lines 14 to 18); that clains 12, 17 and 18
m ght al so | ack support in the description; and that in
claim 15 there is no antecedent for "the frequencies".

The Board consequently remts the case to the first
i nstance so that exam nation can be conti nued.

O der

For these reasons it is decided that:

1. The deci si on under appeal is set aside.
2. The case is remtted to the first instance for further

prosecuti on.

The Regi strar: The Chai r man:

0279.D Y A



-9 - T 1144/ 98

M Ki ehl S. V. Steinbrener
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