BESCHVWERDEKAMVERN  BOARDS OF APPEAL OF CHAMBRES DE RECOURS
DES EUROPAI SCHEN THE EUROPEAN PATENT DE L' OFFI CE EUROPEEN

PATENTAMI'S OFFI CE DES BREVETS

I nternal distribution code:
(A) [ ] Publication in QJ

(B) [ ] To Chairmen and Menbers
(O [X] To Chairnen

(D) [ 1 No distribution

DECI SI1 ON
of 19 Septenber 2001

Case Nunber: T 1133/98 - 3.5.1
Appl i cation Nunber: 93309773.5
Publ i cati on Nunber: 0650071

| PC: 1S 5/ 14

Language of the proceedi ngs: EN

Title of invention:
Nat ural environnent observation system

Appl i cant:
HUDSON SOFT CO., LTD.

Opponent :

Headwor d:
(bservation system HUDSON SOFT

Rel evant | egal provisions:
EPC Art. 56, 113(1), (2)

Keywor d:

"I nventive step (no)"

"A party's right to be heard who stays away from ora
pr oceedi ngs"

“Inmplicit withdrawal of auxiliary request”

Deci si ons cited:

Cat chword

EPA Form 3030 10.93



Europdisches European Office européen

o) Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 1133/98 - 3.5.1

DECI SI ON
of the Technical Board of Appeal 3.5.1
of 19 Septenber 2001

Appel | ant : HUDSON SOFT CO., LTD.
26 Hiragi shi 3 Jyo 7-chone
Toyohira-ku
Sappor o- shi

Hokkai do 062-8622  (JP)

Represent ati ve: Brunner, M chael John
G LL JENNI NGS & EVERY
Boar dgat e House
7 Eldon Street
London EC2M 7LH  (GB)

Deci si on under appeal : Deci si on of the Examining Division of the
Eur opean Patent O fice posted 20 July 1998
refusi ng European patent application
No. 93 309 773.5 pursuant to Article 97(1) EPC

Conposition of the Board:

Chai r man: S. V. Steinbrener
Menber s: R S. Whbergh
P. H Mihl ens



- 1- T 1133/98

Summary of Facts and Submn ssions

0168. D

Eur opean patent application 93 309 773.5 was refused by
a deci sion of the Exam ning Division dated 20 July 1998
because the subject matter of claim1l of both a main
and an auxiliary request |acked an inventive step
having regard to the foll owi ng docunents:

D1: JP-A-04 297 882 (abstract)

D2: JP-A-05 002 064 (abstract).

The applicant appeal ed, submtting an English
translation of D1 and requesting that the decision be
set aside and that a patent be granted either according
to the main request or the auxiliary request on file.

In an annex to a sumons to oral proceedings the Board
stated that it tended to agree with the objections
rai sed by the Exam ning D vision.

Wth letter of 20 August 2001 the appellant filed
anmended cl ai m pages 8 and 9 and descri ption pages 2 and
2a "to replace the correspondi ng pages presently on
file".

Claiml of this set of clains reads as foll ows:

"1l. An apparatus for providing tide information and
astronom cal information, the apparatus conprising:

a satellite navigation receiver (10) for detecting
| ongi tude, |atitude and hei ght above sea | evel of an
observer's | ocation;

a cal endar neans (11) for providing the present
date and ti ne;
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a renovable nenory (9) for storing tide data and
astronom cal data including orbits of the sun, noon,
pl anets, and constell ations;

a selection neans for selecting the tide
i nformati on and astronom cal information to be
provi ded, wherein the tide information is selected from
i nformation including the tines of high and | ow tides,
and the astronomical information is selected from
information including a whole sky chart and the rise
time, set tine and occurrence tine at a particul ar
el evation or azinuth of the sun, the noon, planets and
constel | ati ons;

an arithnmetic unit (17) programred to process the
tide and astronom cal data stored in the nenory in
accordance with the observer's |ocation to provide the
selected tide information and astronom cal information
I n accordance with the observer's |ocation, wherein the
astronom cal data is processed in accordance with the
present date and tine to provide the sel ected
astronom cal information in accordance with the present
date and tine; and,

an output unit (13) for outputting the selected
i nformation."

(Two instances of the expression "present data and
ti me" have been corrected to read "present date and

tinme".)

In a fax received 13 Septenber 2001 the appel | ant
stated that he would not attend the oral proceedings.

Oral proceedings were held on 19 Septenber 2001 in the
absence of the appellant (Rule 71(2) EPC).

The Board noted that the appellant had requested with
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|l etter of 20 August 2001 that the decision under appea
be set aside and that a patent be granted on the basis

of

d ai ns: 1to 3, filed with the letter of
20 August 2001,

Descri ption: pages 2 and 2a, filed with the letter of
20 August 2001, the rest of the
description as originally filed,

Dr awi ngs: as originally filed.

At the end of the oral proceedings the Chairnman
announced the Board's deci sion.

Reasons for the Deci sion

1.1

0168. D

Basis for the decision

Since the appellant did not attend the oral proceedings
before the Board he has not had an opportunity to
comment on the argunentation in the present decision
concerning one of the features of the invention as
claimed, nanely the feature that the nenory is
renovabl e (see point 3.5 below). The Board is
neverthel ess satisfied that Article 113(1) EPC has been
conplied wwth. At the tine that the appellant announced
by fax that he would not be attending the ora

proceedi ngs, this feature had al ready been added to
claim1. Hence the appellant could reasonably have
expected the Board to consider the new feature,
particularly with reference to the docunents already
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cited against claiml1, nanely D1 and D2. In deciding
not to attend the oral proceedi ngs the appellant chose
not to make use of the opportunity to coment on any
obj ection the Board m ght have to the feature. Indeed
it seens that the appellant did not wish to comment
further, since the fax shows that the appellant saw a
deci sion as the next step of the procedure, stating
that "...we assune that... the Appeal Board wll notify
us of their decision in witing in due course". Under
the circunstances the Board finds that a decision can
be taken w thout further comment by the appell ant.

The present decision is based on the clains filed with
|l etter of 20 August 2001. Before that date the
application was pursued on the basis of two requests, a
mai n and an auxiliary request. Each request conprised
two cl ai mpages, nunbered 8 and 9. Therefore, when the
| etter dated 20 August 2001 nentions the filing of
"amended pages 2, 2a, 8 and 9 to replace the
correspondi ng pages presently on file", they replace
the clains of the previous main and auxiliary requests.
It follows that the only claimversion agreed by the
appel lant in the nmeaning of Article 113(2) EPC is the
one filed wth said letter.

Anmendnent s

During the appeal proceedings claim1l has been
restricted by adding the features that the arithnetic
unit is programmed to process astronom cal and tide
data, and the nenory is renovable. These features are
di sclosed in colum 3, line 51 to colum 4, |ine 1,
colum 2, lines 38 to 40 and colum 4, |lines 44 to 46
of the published application and are consequently not
obj ecti onabl e under Article 123(2) EPC
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I nventive step

Since novelty is not at issue, the question of
I nventive step can be dealt with i mediately.

D1 (see the abstract) discloses an apparatus for
provi di ng astronom cal information. It conprises a
satellite navigation receiver (GPS) for detecting

| ongi tude, latitude and hei ght above sea | evel of a
user's location. An EEPROM (El ectrically Erasable
Progranmmabl e Read-Only Menory) stores astronom cal data
i ncluding informati on about orbits of the
constellations. An arithnetic unit is programed to
process the astronom cal data stored in the nenory in
accordance with the user's location to provide
astronom cal information for this |ocation. The
astronom cal data is processed to provide the rise tine
and set tine of the constellations. An output unit
outputs this information. Hence, D1 discl oses nost
features of claim1 except those relating to tide

i nformati on.

D2 (see the abstract) discloses a simlar apparatus for
providing tide information. Based on the user's current
position and information about the lunar orbit stored
in an EEPROM the apparatus outputs the tines for high
and | ow tide.

The apparatus known from D1 contains a nunber of
conparatively conpl ex and expensive parts, such as a
GPS receiver, a processor, EEPROM nenory, and a

di spl ay, which are used only to provide constellation
data. It would have been obviously desirable to
identify other useful functions which an apparatus
havi ng such advanced capabilities could performat |ow
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mar gi nal cost. A search would reveal D2, a docunent
which was all the nore easy to find as it is by the
sane applicant as D1 and contains an identical block
diagram It was imediately clear that the apparatus of
D1 could be used to display also tide data essentially
by addi ng software. The skilled person, observing that
know edge of position and tide is essential for certain
standard applications, in particular nautica

navi gati on, woul d therefore have conbi ned the teachings
of DI and D2. In order to conpute the tines for | ow
tide and high tide, there nust be provided sun and noon
orbit data and/or tide information, and a cal endar. The
conbi ned apparatus would furthernore have to contain
sel ection neans for selecting the kind of data to be

di spl ayed.

The appel l ant has argued that in DL information is
processed according to tine but not date, as required
by claiml1l. It appears however that no useful tide or
astronom cal data can be conputed unl ess date
information is used. Mdreover, a variable referred to
as "present tine t", as in Dl (see page 4, 2nd

par agraph of the English translation), would in genera
not exclude date information.

The appel l ant has furthernore stressed the inportance
of the nenory for storage of environnental data
according to the invention being renovable. This
feature permts the astronomcal and tidal information
to be updated without the need to perform conpl ex
programm ng or to replace the apparatus in its entirety
when it beconmes outdated. Different nmenories (the
description nentions I C cards and CD-ROMs) coul d
provide data in respect of differing astronom cal and
tidal circunstances. For exanple, a card could be
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dedi cated to planet orbits and particul ar
constel | ati ons.

Al t hough these advantages may well exist, the Board is
unabl e to accept that they indicate that the invention
IS non-obvious. In both D1 and D2 the data are stored
in an EEPROM This nenory may not be renovable, but its
contents can be changed by neans of re-programmng. |f
reprogramming i s seen as di sadvant ageous, the

al ternative approach to nake the environnental data
changeabl e by making the nenory renovabl e, as set out
inclaiml, is standard practice since both I C cards
and CD-ROVs are conventional kinds of data carriers.
The adoption of a renobvable nenory has no surprising
effect in the context of the invention; the advantages
menti oned are those which renovabl e nenori es al ways

of fer conpared with EEPROVs. |ndeed, the description of
the patent application does not describe this feature
as exceptional or state any particul ar advant age
associated with it.

3.6 The Board concl udes that the subject-matter of claim1l
| acks an inventive step in view of DI and D2
(Article 56 EPC).

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

0168. D Y A
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M Ki ehl S. Stei nbrener
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