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Summary of Facts and Subm ssi ons

1808. D

Eur opean patent No. 0 659 159 was revoked by the
opposi tion division' s decision dispatched on
18 Sept enber 1998.

On Monday 30 Novenber 1998 the proprietor filed an
appeal and paid the appeal fee, filing the statenent of
grounds on 27 January 1999.

Claim1l as granted forns the basis of the main request
and reads:

"Device for collecting refuse, such as gl ass, paper,
coarse refuse and the |ike, conprising an outer casing
(1) to be built into the ground, and a rigid refuse
container (2) adapted to be placed in the outer casing
(1) and having a hoi st engagenent neans to be |ifted
therefromin order to be enptied, the refuse container
(2) having an insert opening (14) in or near the upper
wal | and a di scharge opening in its bottom part

cl osable by a closure nmeans (5), the refuse container
(2) having an overground part and an underground part
and the cross section of the overground part being
smal l er than that of the underground part,
characterized in that there are provided safety neans
including a fence or inner casing rising automatically
through raising neans if the refuse container is

hoi sted fromthe outer casing to prevent people passing
by to fall into the outer casing (1)."

Claim1l of the first auxiliary request adds the words
"such that the casing will extend only underground” to
claiml as granted after the word "ground” in colum 3,
line 5 of the patent specification as granted.
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Claim 1 of the second auxiliary request adds the words
"wherein the raising neans includes a spring device or
counter weights" at the end of claim 1l as granted.

Claim1 of the third auxiliary request reads as
follows, the changes to claim1l as granted being in
bol d type:

"Device for collecting refuse, such as gl ass, paper,
coarse refuse and the |ike, conprising an outer casing
(1) to be built into the ground such that the casing
wi |l extend only underground, and a rigid refuse
container (2) adapted to be placed in the outer casing
(1) and having a hoi st engagenent neans to be |lifted
therefromin order to be enptied, the refuse container
(2) having an insert opening (14) in or near the upper
wal | and a di scharge opening in its bottom part

cl osable by a closure neans (5), the refuse container
(2) having an overground part and an underground part
and the cross section of the overground part being
smal l er than that of the underground part,
characterized in that there are provided safety neans
including a fence or inner casing rising automatically
t hrough rai sing means when the refuse container is

hoi sted fromthe outer casing to prevent people passing
by to fall into the outer casing (1), wherein the

rai sing nmeans includes a spring device or counter

wei ghts. "

L1, The foll owi ng docunents played a role in the appeal
pr oceedi ngs:

D1: DE-B-1 097 355

D2: EP-A-0 240 748

1808. D Y A
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D7:

D10:

D11:

D11:

D12:

. 3. T 1117/98

DE- C- 69 232

District Court of the Hague, Judgenent in interim
i njunction proceedings with cause-list nunmber KG
96/ 1275, Rutte Recycling B.V. versus Bammens B. V.

Article entitled "Wirdi gung der Preistrager aus
dem Bereich Industrial Design®™ witten by R do
Busse

Declaration by R J. de Boer dated 8 Novenber 1996

Dut ch Standard NEN 3585, Safety requirements for

i mmobile material hoists, first printed March
1990, Dutch Standards Institute, sections 5.1.5to
8.1.2

DE-U-9 004 988

Letter fromM T. Cohen Jehoram dated 12 Novenber
1996 to M De Schwartz of LoOdige Holland B. V.,

i ncl udi ng L6di ge Hol | and product data sheet
1270/ 06 dated 1996.

Report by M Ir. H Milder dated 7 Cctober 1996
(seven pages including Annex 1)

Appendix 2 - Statenment by M Ir. H Ml der about
the Autolift in the Vroom & Dreesmann buil ding on
the Gote Marktstraat in The Hague, with

9 phot ogr aphs

Fax from W Hoomans of Vroom & Dreesnmann
Department Stores to De Brauw Bl ackst one West br oek
dated 8 Novenber 1996
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D14: Letter from C. Keus of the Dutch Standards
Institute dated 13 April 2000 to M Levie

D15: Fax from M Levie dated 11 April 2000 and fax from
M T. Cohen Jehoram dated 14 April 2000, both to
Prof essor Steinauer, and a faxed reply dated
13 April 2000

D16: Statement by Pel Ariesen dated 20 April 2000

D17: Merriam Wbster's Coll egiate® Dictionary, Tenth
Edition, Merriam Wbster, |ncorporated,
Springfield, Massachusetts, U S A, page 552 -
definition of the word "hoist"

D18: Collins Dictionary of the English Language,
Coll'ins, London and d asgow, page 534 - definition
of the word "fence"

D19: New Webster's Dictionary and Thesaurus of the
Engl i sh Language, 1991 Edition, Lexicon
Publications, Inc., New York, page 346 -
definition of the word "fence".

In its decision revoking the patent, the opposition

di vision found the subject-matter of claim1l of each of
the requests then on file to | ack inventive step,
essentially over D5, D8 and DsS.

In the appeal proceedings the appellant (proprietor)
argued agai nst the opposition division's reasoning and

agai nst the objections of respondent Il (opponent I1)
under paragraphs (a), (b) and (c) of Article 100 EPC
Respondent Il was concerned with whether a device

.
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having an automatically rising floor would fall within
t he scope of the clainms whereas the appellant objected
to the opposition division nmaking a statenent on this
poi nt ..

Respondent | (opponent 1) nmade no coment during the
appeal proceedings.

Oral proceedi ngs took place on 30 May 2000, attended by
t he appel l ant and respondent 11. Although duly
sumoned, no one appeared for respondent | who had
announced in the letter of 24 May 2000 that he would
not attend, so in accordance with Rule 71(2) EPC the
proceedi ngs were continued w thout him

The appel | ant requested that the decision under appeal
be set aside and the patent be mmintained as granted.

Al ternatively he requested that the patent be
mai ntai ned on the basis of one of the follow ng three
auxiliary requests:

- Clainms 1 to 5 as submtted during the oral
proceedings - first auxiliary request,

- Clains 1 to 4 as annexed to the decision under
appeal - second auxiliary request,

- Clainms 1 to 4 as submtted during the oral
proceedings - third auxiliary request.

Furthernore he requested that section 7 of the
Statenments of Reasons of the decision under appeal be
stated to be null and void and may not be consi dered by
any national court.
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Respondent | nade no requests in the appeal proceedings
but before the first instance had requested that the
pat ent be revoked.

Respondent Il requested that the appeal be dism ssed.

Respondent |1 offered additional evidence for the
publication date of D5 in case the board did not accept
that it had been published before the priority date.

In case the board doubted the correctness of
M De Schwartz's declaration in D10, respondent |
offered himas a w tness.

Reasons for the decision

2.2

1808. D

The appeal is adm ssible, as was accepted by
respondent Il during the oral proceedings.

Interpretati on and scope of claim1l of each request

At the outset the board nust point out that its
function is not to decide whether non-prior art devices
(such as the Bammens devi ce described in D4 and

Prof essor Steinauer's devices set out in D15) fal

wi thin the scope of the clains.

Moreover - referring to the proprietor's request that
section 7 of the Statenents of Reasons of the decison
under appeal be stated to be null and void and may not
be consi dered by any national court, the board has no
power or wish to tell national courts what they can and
cannot do. This request is therefore refused.
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3.1.3
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However the board nust interpret the clainms in order to
be able to decide whether they are patentable in view
of the prior art. The board will therefore coment on
the ternms "hoist", "fence" and "inner casing” but it is
convenient to defer this to section 7.3.4 bel ow

Ext ensi on of subject-matter - Articles 100(c) and 123
EPC

Claim1l as granted (the main request)

Claim1l1l as granted includes the feature of "the refuse
contai ner (2) having an overground part and an
underground part and the cross section of the
overground part being smaller than that of the

under ground part".

However Figures 1 and 2 in the granted patent (the only
Fi gures) show refuse containers 2 of constant cross
section. Wiile lines 36 to 39 of the originally filed
page 15 specify the clainmed feature, lines 1 and 2 of
page 16 go on to say that "In this case the casing wll
extend only underground.” This qualification is
repeated in colum 2, lines 46 and 47 of the patent as
gr ant ed.

Moreover claim 1l as granted states that "there are
provi ded safety neans including a fence or inner casing
rising automatically through raising neans if the
refuse container is hoisted fromthe outer casing to
prevent people passing by to fall into the outer casing

(1)."

VWile a simlar statement can be found in lines 6 to 10
of the originally filed page 16, it is preceded by the
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3.1.6

3.2

3.2.1
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statenent in lines 5 and 6 that "In case the outer
casi ng extends only underground ...". This
qualificationis also in colum 2, lines 50 to 52 of
t he patent as granted.

Claim1l as granted states that there is "an outer
casing (1) to be built into the ground” but does not
speci fy whether this outer casing extends above the
ground or not. Thus the claiminplicitly includes the
alternative of the casing (of a refuse container with
the specified relative cross sections and the specified
saf ety means) extendi ng al so over ground.

The appel lant argued that it was clear that the

advant age of an outer casing extending only underground
woul d not be lost if the outer casing extended a little
overground. The board cannot agree with the appellant's
view that this forms a basis for claimng an outer
casi ng whi ch extends overground. The board relies
instead on the disclosure of the original patent
application and finds (for the reasons set out in
sections 3.1.2 and 3.1.3 above) that the inmplicitly
clainmed alternative (referred to in section 3.1.4
above) is not derivable fromthe originally filed

pat ent application.

Thus claim1 as granted contravenes Article 100(c) EPC
and i s unal |l owabl e.

Claim1 of the first auxiliary request

This claimadds to claim1l as granted the words "such
that the casing will extend only underground” and so is
not subject to the objection against claim1 as granted
set out in section 3.1 above.
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Respondent |1 argued that claim1 as granted and
therefore claim1l of the first auxiliary request

i ncl uded features which had not originally been clai nmed
and whi ch yielded a conbi nati on that was not
specifically disclosed by the originally filed
application and which was not in line with its
teaching. In particular he argued that the disclosure
in the paragraph bridging pages 15 and 16 of the
originally filed application of rising "a fence or

i nner casing automatically, for exanple by neans of a
spring device or by counterweights" was not linked to a
particul ar enmbodi mrent and was not |inked to other
features of the claimsuch as the hoist engagenent
means, the di scharge opening, the safety neans, and the
raising nmeans in its general form

The board considers however that the originally filed
claiml1l and its dependent claim 16 (see al so page 1
line 32 to page 2, line 13 of the originally filed
description) do not rely on a specific enbodi nent and
forma basis for a device which is further defined by
features taken fromthe paragraph bridgi ng pages 15 and
16 of the originally filed application but which
remains within the framework of the very genera
originally filed claiml1. It is clearly permssible in
principle to introduce into the independent claim
features which were not present in any of the
originally filed clainms. Wiile it is clear that the
safety features dealt with in this cited paragraph of
the originally filed application could not be applied
to many of the devices originally disclosed, the board
finds that these safety features could be generally
appl i ed when the refuse container is renovable from an
outer casing that extends only underground since the
safety features are clearly functionally independent of
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for instance the features by which the container is

enpti ed.
Respondent |1 argued further that the clained "raising
means” were not disclosed at all in the originally

filed application. The board consi ders however that

"rai sing means" is an all owabl e generic term covering
the specific exanples in lines 7 to 9 of page 16 of the
originally filed description (lines 54 and 55 of

colum 2 of the patent as granted), particularly since
this passage first indicates in general terns that a
fence or inner casing is raised automatically and then
continues by giving the specific exanples of a spring
devi ce and count erwei ghts.

Accordingly the board considers that claim 1l of the
first auxiliary request does not contravene

Article 123(2) EPC and, since it is nore restricted
than claim1 as granted, it does not contravene
Article 123(3) EPC either.

Claim 1 of the second auxiliary request

This cl ai m does not specify whether the outer casing
ext ends above the ground or not. The argunents set out
in section 3.1 above apply equally to claim1l of the
second auxiliary request which claim1 therefore
contravenes Article 100(c) EPC and is unall owabl e.

Claim1 of the third auxiliary request
This claimis based on claim1 of the first auxiliary

request which was found in the above section 2.2 not to
contravene Article 123 EPC



3.4.2

3.4.3

3.5

1808. D

- 11 - T 1117/98

In claim1 of the third auxiliary request the word "if"
in the wording "if the refuse container is hoisted from
the outer casing"” is changed to "when" (a clarification
to bring it into line with page 16, line 6 of the
originally filed description and colum 2, |line 52 of

t he description as granted).

The addition of the spring device or counterweights
conmes frompage 16, line 9 of the originally filed
description (line 55 of colum 2 of the description as
granted and claim 2 as granted).

Thus these anmendnments do not contravene Article 123(2)
EPC and, since they are additive and restrictive, they
do not contravene Article 123(3) EPC either.

The dependent clains of the first and third auxiliary
requests correspond to or are selected fromthe granted
dependent clains which are derivable fromthe
originally filed application. The description and the
drawings of the first and third auxiliary requests are
as granted and are derivable fromthe originally filed
appl i cation.

Claim1l as granted (the main request)

For the reasons given in section 3.1 above, claim1l as
granted is unall owabl e and the main request is

t heref ore refused.

Claim1 of the first auxiliary request

Novel ty

No single docunent on file discloses all the features
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of claiml1l of the first auxiliary request. The parties
do not dispute this.

The subject-matter of claim1 of the first auxiliary
request is thus considered novel within the neaning of
Article 54 EPC.

Cl osest prior art

The paragraph bridging pages 2 and 3 of D38 refers to a
"Di pl omarbeit” of Joachi m Doring concerning a rubbish
container in a shaft. The container has a one piece lid
whi ch al so covers the shaft. The lid can be stood upon
and has a filling tube by which the container is
lifted. It is clear that when the container is lifted
fromthe shaft for enptying that the shaft will be open
at the top

This Doring system (conprising a container and a shaft)
is in accordance with the preanble of claim1l of the
first auxiliary request.

Also D5, cited by respondent Il with the notice of
opposition, refers to this Doring system D5 was not
only extensively discussed before the opposition

di vision and al so at the appeal stage prior to the oral
proceedi ngs but also fornmed the basis for the
revocation of the patent by the opposition division.
However during these oral proceedings the appellant
objected for the first tine that D5 bore no date and
that there was no proof that it had been pre-published.

Wil e respondent Il had the duty to prove that D5 on
whi ch he wished to rely was pre-published, the
appel l ant nmade his first objection nore than three
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years after the filing of D5 and he gave no concrete
reason for doubting publication of the article.

D5 comrents on the second page that "The industry and

t he councils nust deci de whether there nust be a device
to make safe the shaft during the enptying process”.
Thus, if pre-published, D5 would appear to be a
slightly better starting point for assessing inventive
step than D8.

However the board considers it self evident that the
public nust be protected against falling into a hole in
a public area, even if this hole is only tenporary, to
prevent e.g. the water board or the |ocal council being
sued after an accident. Wrkmen can prevent the public
fromfalling in a hole dug in the road in various ways
but the nost common is probably by manually erecting a
fence around the hole.

Thus when the skilled person considering the Doring
systemreads in D5 about deciding "whether there nust
be a device to nmake safe the shaft during the enptying
process"”, he learns nothing that he did not already
know from D8 and his practical experience i.e. that the
hol e created by renoving the container fromits shaft
nmust be guar ded.

Thus it nmakes little difference whether the cl osest
prior art for assessing inventive step is held to be D8
or - if pre-published - D5. Accordingly the board wll
not investigate the public availability of D5 and w ||
refer sinply to "the Doring systeni.

Pr obl em
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The board sees the problemfacing the skilled person
starting fromthe Dbring systemas being how to inprove
its safety during enptying of the container.

Sol uti on

The board considers that the provision of safety means
including a fence or inner casing rising automatically
through raising neans if the refuse container is

hoi sted fromthe outer casing to prevent people passing
by to fall into the outer casing, as set out in the
characterising portion of claiml of the first

auxi liary request, solves the problemset out in
section 5.3 above.

| nventive step

As explained in section 5.2.3 above, the skilled person
knows that a fence will stop people falling in a
tenporary hole in the ground and that renoval of the
Doring container for enptying will create just such a
tenporary hole. He will realise that the fence could
not remain in place all the tine while the container is
bei ng used by the public because this would defeat the
obj ect of the container being unobtrusive and because
peopl e could then not get close enough to use the
insert opening. Therefore the fence can only be

t enporary.

However he al so knows that when a safety operation |ike
the provision of a fence is supposed to be regularly
carried out, sooner or later it is forgotten and an
accident may occur. Therefore he will realise that it
woul d be better for the provision of the fence to be
made either unavoi dable or automatic.
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From his everyday experience while waiting at a
passenger lift he knows that when the doors open then
the Iift compartment will already be there. There wll
be no danger of him stepping into an open |lift shaft
because the opening of the doors is linked to the
presence of the conpartnment. The doors block entry to
the Iift shaft when it is not blocked at that
particular floor of the building by the conpartnent.

While nost |ift doors nove sideways, there are al so
lifts whose doors nove vertically e.g. the Autolift
referred to in D11 Appendix 2 and in D12. It is not

di sputed that this lift was publicly known prior to the
earlier priority date clainmed for the present patent.
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In short, the | ower door of the Autolift is up (see
phot ograph 1 of D11 Appendi x 2) when the lift
conpartment is absent, and down when the conpartnent is
present (see photograph 4). Photograph 3 shows a m d-
position of the | ower door and one realises that there
isin effect a tenporary, vertically novable fence

whi ch blocks the |ift shaft when the lift conpartnent

i s absent.

The board therefore considers that it woul d be obvious
for the skilled person wishing to inprove safety when
the Doring container is enptied to provide a vertically
novabl e fence along the lines of the Autolift and to
arrange for this to be operated in a basically simlar
manner .

Thus, before the refuse container is hoisted, the fence
woul d be noved upwards to bl ock access to the shaft
openi ng which will subsequently be exposed. Various
ways of initiating the upward fence novenent woul d
occur to the skilled person but all would be dependent
on the driver of the refuse lorry deciding to hoist the
contai ner or sone action follow ng his decision. After
initiation, the fence would be noved upward by a notor
to the predeterm ned upper position.

The characterising portion of claiml1l of the first
auxiliary request says no nore than this. That the

rai sing occurs "if the refuse container is hoisted" is
rather general and it is not explained what is neant by
"automatically". Mreover the exact timng of this
raising (before, during or after hoisting) is
uncertain.

In the postul ated Doring/Autolift systemthe fence
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woul d rise automatically (initiation being followed by
notori sed novenent to a predeterm ned end stop) through
rai sing nmeans (the nmotor) if the refuse container is
hoi sted thus preventing people passing by fromfalling
into the outer casing i.e. shaft.

Thus the board considers that the subject-matter of
claiml of the first auxiliary request is not inventive
(Articles 52(1) and 56 EPC) and therefore refuses this
request .

The second auxiliary request

For the reasons given in section 3.3 above, the second
auxiliary request nust be refused.

Claim1 of the third auxiliary request

Novel ty

This claimadds features to claim1l of the first
auxiliary request whose subject-matter was found in
section 5.2 above to be novel.

Thus al so the subject-matter of claiml1l of the third
auxi liary request is considered novel within the
meani ng of Article 54 EPC.

Probl em solution and disclosure of the invention

Referring to the characterising portion of claim1 of
the third auxiliary request, because the raising neans
i ncludes a spring device or counterweights it becones
cl ear when the safety nmeans rise, nanely as the refuse
container is hoisted fromthe outer casing. Mreover it
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becones clear how the safety neans rise and that the
rising is dependent on the hoisting of the refuse
cont ai ner .

The features of the characterising portion of claim1l
of the third auxiliary request thus solve the problem
set out in the above section 5. 3.

In view of section 7.2.1 the board considers that the
skilled person using the information in the originally
filed patent application would be able to arrive at a
device as defined by claim1 of the third auxiliary
request .

For the third auxiliary request, therefore, the board
finds that respondent I1's objection under

Article 100(b) EPC fails and that Article 83 EPC is
satisfied.

| nventive step

Conventional lifts for passengers (and presunably the
Autolift of D11 Appendix 2 and D12 - see the above
sections 5.5.4 to 5.5.6) use separately powered neans
(such as electric notors) to nove the safety neans and
enpl oy conplicated interlocks to ensure that the door
cannot open unless the cage is there and to ensure that
t he cage cannot nove until the door is closed.

Such separately powered neans for noving the safety
means and such conplicated interlocks are however not
essential in the present device whose raising neans

i ncludes a spring device or counterweights thus

all owi ng the device to be sinpler and cheaper.
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Wil e counterweights are cormmonly used in lifts, their
function is to bal ance the wei ght of the cage whereas
in the present invention they counterbal ance the safety
neans.

It will next be exam ned whet her the subject-matter of

claiml of the third auxiliary request (and especially

t he specified safety nmeans and rai sing nmeans) are known
or obvious fromthe other prior art on file.

Fig. 1 of D1 shows a carrier plate 3 supporting a
rubbi sh container 11. The plate 3 is raised by the

wat er operated tel escopi c arrangenent 4 and thus pushes
the container 11 out fromthe pit 1.

The teaching of D1 would not solve the safety problem
of the Doring system because if the container 11 of D1
were hoisted out of the pit (leaving the plate 3 at the
bottom of the pit) then the pit would be uncovered and
soneone could fall thereinto. Mreover safety does not
seem even to have been consi dered when drafting D1
because Fig. 1 shows that even when the container 11 is
inthe pit 1 a person could still fall into the pit
above the container.

In D1 the raising of the container is dependent on the
raising of its support whereas in the present invention
it is the other way round (the raising of the safety
means i s depended on the hoisting of the container).

At this point it is convenient to use D1 to make sone
remar ks on some of the words in the claim(see section

2.3 above).

Respondent Il argues with the aid of dictionary D17
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that the word "hoist” nmeans sinply to "raise" and that
therefore the container in D1 is hoisted by the
carrying plate 3. However the board notes that, as well
as including the words "the refuse container is hoisted
fromthe outer casing", the claimrefers to "hoi st
engagenment nmeans to be lifted". It is clear fromthe
pat ent that these hoist engagenent neans are enbodi ed
by the lug 7 shown in Figs. 1 and 2 "to enable a

| oadi ng crane to pull the refuse container 2 out of the
outer casing 1", see the originally filed description
page 6, lines 3 to 5. Thus - in the whole context of
the claimand the patent - the word "hoisting"” inplies
frompulling the container from above not pushing it
from bel ow which is what is done in D1. This
interpretation of the word "hoist" was confirmed by the
appel l ant during the oral proceedings.

In line with the definitions in dictionaries D18 and
D19, the board considers that a "fence" nust be or at

| east nust include a vertical structure. The carrying
plate 3 of D1 is certainly not a fence nor is it acting
as a fence in Fig. 2 of DL.

The term "inner casing” is used in the claimas an
alternative to the fence and in the context of the
patent the board considers it to be an inner casing
within the outer casing 1 shown in Figs. 1 and 2. The
board coul d perhaps see the carrying plate of Dl as
being part of the outer casing but cannot see it as an
"inner casing".

As in D1, in the enbodinment of Figs. 1 to 3 of D2 the
rai sing of the container 4 is dependent on the raising
(by rotation) of the support 10, 11
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Figs. 1 and 2 show that a cover 5 over the pit 7 noves
upwar ds when the support 10, 11 is raised. Even if the
container 4 were provided with means in order to allow
it to be hoisted fromabove, the presence of this cover
5 woul d prevent such hoisting taking place.

In the enbodinent of Figs. 4 to 6 the container 4 is
rotated to raise it whereupon it can be renpoved from
the pit 7. However lid 27 is attached to the container
4 and so the pit is left uncovered when the container
is renoved. Thus the safety problem sol ved by the
invention is not solved or hinted at by this

enbodi ment .

D3 concerns preventing a person fromentering the
bottom of a shaft and being hit by a hoist in the shaft
falling onto himwhereas the present invention concerns
preventing a person falling into a shaft at the top
when no container is present therein.

The board cannot agree that the skilled person
searching for a solution to the safety problem
presented by the Doring systemwould consult this
docunent D3 and, even if he did, the board cannot see
that it would lead himto the inventive solution. To
argue otherwise is to use an ex post facto approach.

Respondent Il argued that there is no Standard

specifically for underground hoi sted contai ners but
that the skilled person would consult Standards for
simlar applications, in particular the Standard D7.

The board agrees with sonme of the passages of D7 relied
upon by respondent |1, such as section 7.1.1 that
states that "material hoists with a hoisting height of
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nore than 1.8m nmust be provided with shaft cl osures,
and section 7.2.1 that states that a shaft cl osure nust
be arranged in situations where there exists the hazard
of falling into a hole. However these passages do no
nore than state the obvious, see section 5.5.1 above.

O her passages relied on by respondent |l are
insufficiently detailed to draw conclusions as to what
they mean in concrete terns e.g. section 7.4.1 b that
states that shaft door locking is not required for
shaft cl osures noved by the hoisting surface and
coupl ed nechanically thereto, section 7.1.11 that
states that for floor hatch material hoists the shaft
closure at the topnost access may consi st of upward
pivoting or horizontally or vertically noving hatches
noved or operated by the hoisting surface, and section
7.2.2 that instead of a closure at the top stop
position, a fence may be arranged on the hoisting

surf ace.

Respondent |1 provided only parts of this Standard and
di d not adequately explain the context in which the
short statenents cited should be seen. The board cannot
see a clear disclosure in these passages of anything
nore than what is known to the skilled person from
conventional systens such as the Autolift system of D11
Appendi x 2. Thus section 7.4.3 states that the shaft
doors nust be closed and | ocked before the hoisting
surface can depart which differs fromthe present

i nvention where the safety neans rises as the container
rises. It is insufficient to say - in hindsight - that
i sol ated passages of D7 seemto be describing the
solution arrived at by the present invention. On the
contrary, it would be necessary to show that this
Standard D7 woul d have led the skilled person to the
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cl ai ned sol uti on.

The standardi zati on consultant of the Dutch Standards
Institute comments in D14 (submtted by respondent 11)
on the Standard D7 that it is fornmulated for other
lifting and hoi sting machi nes and advi ses "a thorough
anal ysis of whether the risks covered by such standards
correspond sufficiently with the risks of your

machi ne."” Thus D14 (submitted by respondent I1) casts
doubt on the relevance of D7 to the field of hoisting
under ground refuse contai ners. The other Standards
menti oned in D14 have not been submitted by

respondent Il (and at |east two of themare not prior
art).
Respondent Il argued that Fig. 11 of D8 showed a

hexagonal cover plate 192 which when rai sed woul d form
a fence around the pit.

However Figs. 10 and 11 of D8 (see page 17, lines 11 to
14) each show a hexagonal throwin shaft wth a
hexagonal corresponding split cover. In Fig. 10 the
shaft 186 and the cover 184 are divided in two and it
appears that the shaft halves 186 are pivoted away from
each other and downwardly, each taking with it the half
of the cover 184 attached to it. Page 17, lines 17 and
18 state that the cover 192 of Fig. 11 slopes. Fig. 12
shows a circul ar cover which, according to page 17,
lines 24 and 25, is divided Iike the previous

enbodi nents. Therefore there is nothing in D8 to inply
that the Fig. 11 cover 192 is divided into six
segnents, it is nore likely that it is divided nerely
into two halves |ike Figs. 10 and 12. Even if the

Fig. 11 cover 192 were divided into six segnments these
woul d not forman effective fence since there would be
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triangul ar gaps.

Even if it is accepted that hoists in the product data
sheet dated 1996 acconpanying the |letter D10 have been
produced technically unchanged since 1975, then these
hoi sts would not |ead the skilled person fromthe
probl em underlying the Doring systemto the subject-
matter of claiml of the third auxiliary request.

Presumably the door in the | ower photograph prevents
entry of the car into the cage until this is in place
at the upper level but this is no nore rel evant than
the Autolift of D11 Appendix 2 and D12 referred to in
section 5.5.4 above. Moreover it is not the raising of
the car (which is the equival ent of the container of
the present invention) which raises the cage but it is
the cage that raises the car (whereas in the invention
the hoisting of the container raises the safety neans).

The remai ni ng docunents on file are not prior art but
experts' opinions.

D6 is the opinion of an expert who however is in a
field which is not the sane as that of the invention.

The board could agree with M de Boer's opinion that a
fence nust be provided around the hole for the
cont ai ner but cannot agree with his opinion that "The
novenent of the fence has to be linked to the renova
of the container"” otherwise "the risk of human error
(for instance through negligence) becones too great."
| f the opinion were correct then all holes in the road
woul d al so have to be protected by such fences, which
is plainly not the case.
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Wil e the board agrees with the final paragraph of D6
referring to automatically nmoving lift shaft doors (and
i ndeed advances simlar argunments in the above section
5.5.3), the existence of such doors does not render the
nore precisely defined subject-matter of claim1l of the
third auxiliary request obvious (see the above section
7.3.1).

The argunents in M Milder's report D11 have been al so
made by respondent Il and already dealt with in this
deci si on.

The two solutions set out in D15 are not conpletely
clear. Unlike the claimed device however, it is clear
that Professor Steinauer's first solution enploys a
notor. Wiile his other solution needs no notor it
appears to be no nore than conventional fences inserted
in holes in the ground around the pit. Neither solution
i nvol ves a spring device or counterweights.

Thus neither of these solutions is even renotely
simlar to the presently clainmed device.

M Ariesen's statenment D16 concerns devel opnment in 1995
when his team shoul d have been aware of the present

pat ent application because this was published in 1994.
Whet her his teamarrived at the same or a simlar
solution to that of the invention and whether this was
done in a obvious manner or not is therefore

irrel evant.

Accordingly the board cannot see that any conbi nation
of the prior art docunments on file could (let alone
woul d) lead the skilled person in an obvious manner to
the clai ned subject-matter
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7.3.16 Thus, as required by Article 56 EPC, the subject-matter
of the independent claim1l involves an inventive step.

8. The patent may therefore be maintained anended, based
on i ndependent claiml of the third auxiliary request,

clains 2 to 4 dependent thereon, the granted
description and the granted draw ngs.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent in the follow ng version

Cl ai ns: 1 to 4 submtted as the third auxiliary
request during the oral proceedings,

Descri ption: colums 1 and 2 as granted, and
Dr awi ngs: Figures 1 and 2 as granted.
The Regi strar: The Chai r man:
G Magouliotis C. Andries
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