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Summary of Facts and Submissions

I. In its decision posted on 8 September 1998, the

Opposition Division maintained European patent

No. 174 689, granted on the basis of application

No. 85 201 380.4, in the amended form of the joint

patent proprietors' first auxiliary request. That

decision was appealed both by the proprietors who

sought to substitute the claims of their main request

(as subsequently amended during the appeal proceedings)

or alternatively new auxiliary requests, and by all

three opponents who sought revocation of the patent.

Each of the four parties paid the appeal fee and filed

a statement of grounds of appeal.

II. By their representative's letter dated 25 September

2000, received at the EPO on 28 September 2000, the

proprietors stated:

"The patentees now wish these proceedings to be

discontinued, and the patent to be revoked.

Accordingly, I hereby withdraw the patentees' approval

of the text as granted and, if it is necessary to do

so, withdraw the patentees' approval of the text as

maintained by the Opposition Division. The patentees'

request for oral proceedings in the appeal is

withdrawn. The EPO is invited to revoke the patent."
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Reasons for the Decision

1. All the appeals are admissible.

2. Article 113(2) EPC provides that a patent may only be

maintained in a version approved by the patent

proprietor. If the proprietor makes clear that he no

longer approves the text in which the patent was

granted and will not be submitting any alternative

text, the appeal proceedings have to be terminated by a

decision ordering revocation of the patent. Since there

is no longer a version of the patent to which the

proprietor's approval attaches, one of the substantive

requirements for maintenance of the patent is missing.

This is established case-law of the Boards of Appeal,

which have also held that the form of words used may

differ so long as the disapproval of any version is

indicated. Thus a request by a proprietor for

revocation of its patent has the same effect as

withdrawal of its approval of the text of the patent.

(See the summary of the relevant case-law at pages 499

to 500 of "Case Law of the Boards of Appeal of the

European Patent Office", 3rd edition (English text),

1998.)

3. In the present case, the words used by the proprietors

of the patent in suit (see II above) are more than

adequate to indicate not only that they no longer

approve the text in which the patent was granted or

that in which it was maintained by the Opposition

Division but also, since they request revocation of the

patent, that there is no alternative version they will

approve. Accordingly, the patent must be revoked.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.

The Registrar: The Chairman:

G. Rauh P. Krasa


