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Summary of Facts and Subm ssi ons

This appeal is fromthe decision of the Opposition
Division rejecting the opposition filed against the
Eur opean Patent No. O 540 089 relating to liquid

cl eani ng product conposition.

1. The patent as granted conprised 12 clains, the
i ndependent clains 1 and 5 reading as foll ows:

"1l. A liquid cleaning product composition, conprising
no nore than 10% by wei ght of water, a non-aqueous
organi c solvent, a deflocculant and particles of
solid material dispersed in the solvent, wherein

(a) from25 to 75% by wei ght of the solid

mat erial has a D(3,2) average particle dianeter
of | ess than 10um

(b) from75 to 25% by wei ght of the solid

mat erial has a D(3,2) average particle dianeter
of nore than 10um

and the D(3,2) average particle size of all the
solid material is nore than 10um"

"5. A process for preparing a liquid cleaning product
conposition, conprising no nore than 10% by wei ght
of water, a non-aqueous organic solvent, a
defl occul ant and particles of solid materi al
di spersed in the solvent, characterised in that
the process conprises the mxing of solid materi al
with a D(3,2) average particle diameter of nore
than 10pum and solid material with a D(3,2) average
particle dianmeter of |ess than 10um wherein the
total solid material has a D(3,2) average particle
size of nore than 10um and addi ng the organic
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sol vent and/or the defloccul ant before, during or
after the mxing."

Clainms 2 to 4 and 6 to 12 are dependent clains and
define specific enbodi nents of the subject-matter of
claiml or of claimb5, respectively.

L1l The Appell ant (Opponent) had filed a notice of
opposi tion, based exclusively on |ack of inventive
step, citing inter alia the foll ow ng docunents:

Docunent (2): EP-A- 0 266 199

Docunent (4): EP-A- 0 444 858

Docunent (5): GB-A- 2 208 233

Docunent (7): "Mnimze Solid-Liquid m xture viscosity
by optim zing Particle Size
Distribution", L.Y.Sadler et al., Chem
Eng. Progress, vol. 3, 1991, pages 68
to 71.

Docunent (8): "An Introduction to Rheol ogy",
H A. Barnes et al., Elsevier Sci. Pub.
1989, pages 119 to 131.

Docunent (9): US-A- 4 929 380

| V. In its decision, the Qpposition Division held that
Docunent (2) disclosed the closest state of the art,
i.e. a solid-containing non-aqueous |iquid detergent
conposition which did not set or gel and which
exhi bited reduced clear |ayer separation (hereafter
"CLS") and reduced viscosity. It found that the
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exanples in the patent in suit denonstrated further
reduction in viscosity and in clear |ayer separation
vis-a-vis such state of the art and concl uded that none
of the other available citations in conbination with
Docunent (2) would have led the skilled person to the
subject-matter of the patent in suit.

The Appel | ant appeal ed agai nst this decision presenting
inwiting and orally the follow ng argunents.

The Appellant initially considered (see points 3

and 5.1 of the grounds of appeal) that the patent in
suit ainmed sinmultaneously at a reduction of viscosity
and CLS of the non-aqueous |iquid detergent
conpositions of the prior art, but at the oral
proceedi ngs before the Board, which were held on

5 Decenber 2002, it derived fromthe expression used at
page 2, lines 32 to 35, of the patent in suit that
these two effects were separately pursued.

It objected additionally that the further inproved
property defined in the above identified expression -
i.e. " an inproved tol erance to higher volunme fractions
of solid materials" - was not relevant for the subject-
matter of the independent clains as granted, which were
not limted with respect to the volune fraction of
sol i ds.

Therefore, the Appellant considered that the liquid

det ergent conpositions disclosed in any of

Docunents (4), (5) or (9) should be regarded as nost

rel evant state of the art, since they dealt with

i nproving at | east one of the properties to be
separately inproved according to the patent in suit and
required the mnimum of structural and functional



VI .

1311.D

- 4 - T 0983/ 98

nodi fication to arrive at the clainmed subject-matter.
In support, it relied in particular on the reasons
given in the decision T 606/89 for identifying the nost
rel evant state of the art. The Appell ant concl uded t hat
the clai ned conposition provided no credibly
denonstrated technical effect or inprovenent with
respect to those of any of Docunents (4), (5) or (9)
and, hence, anounted just to an obvious solution to the
techni cal problem of rendering available further stable
non- aqueous |iquid detergent conpositions conprising a
finer and a courser particul ate.

It additionally argued that the subject-matter of the
clainms of the granted patent was obvi ous even when
regardi ng Docunent (2) as the closest state of the art
in view of the common general know edge as to the
Farris effect: i.e. the possibility of reducing the
viscosity of solid-fluid mxtures by changing the
particle size distribution of the solid material from
nononodal to bi nodal

The Appel |l ant conceded that none of the avail able
citations suggests the occurrence of such effect in
non- aqueous |iquid detergent conpositions, but

mai nt ai ned that Docunents (7) or (8) denonstrated the
general applicability thereof to any solid-fluid

m xture.

The Respondent (Patent Proprietor) refuted orally and
in witing the Appellant's objections, maintaining
inter alia that the appeal ed decision identified
correctly the closest state of the art in the
conpositions clainmed in Docunent (2) and pointed to the
conpari son di sclosed in exanple 1 of Docunent (5) as an
evidence that the Farris effect is not applicable to
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non- aqueous |iquid detergent conpositions.

The Respondent submitted that the person skilled in the
art woul d not consider the teachings of Documents (7)
or (8) as clearly relevant for the conpositions of
Docunent (2) in view of the different nature of the

di spersions considered in these docunents.

It additionally conceded that in the patent in suit
there was neither an explicit statenent nor
experinmental evidence that the clainmed conpositions
wer e non-setting/ non-gelling, but maintained that this
woul d be sel f-evident, since Docunent (2) denonstrated
the | ow viscosity detergent conpositions conprising a
defl occul ant to be inevitably non-setting/non-gelling.

The Appel |l ant requested that the decision under appeal
be set aside and the European patent No. 0 540 089 be
revoked.

The Respondent requested that the appeal be dism ssed
and the patent be nmmintained as granted, or
alternatively on the basis of clains 1 to 12 submtted
with the letter of 31 Cctober 2002 and desi gnat ed
first Auxiliary Request.

At the end of the oral proceedings the Chairnman
announced the decision of the Board.

Reasons for the Deci sion

Respondent's mai n request

1311.D
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The Board is satisfied that the subject-matter of
clainms 1 to 12 of the patent as granted is novel
(Articles 52(1) and 54 EPC). It is not necessary to
give further details, since the Appellant never
contested the novelty of the subject-matter of the
clainms of the granted patent.

| nventive step concerning the subject-matter of claiml

Caim1l1l as granted defines non-aqueous |iquid cleaning
conpositions conprising a deflocculant and particl es of
solid materials with a specific binodal particle size
di stribution.

According to the established case | aw of the Boards of
Appeal of the EPO the "problem and sol uti on" approach
starts normally fromthe docunent disclosing subject-
matter conceived for the sane purpose - e.g. the sane
final use - as the clained invention and having the
nost relevant technical features in common (see, for
exanpl e, the decisions cited in "Case Law of the Boards
of Appeal of EPO', fourth edition 2001, page 102,

point 1.D.3.1).

It is therefore necessary first to establish fromthe
di scl osure of the patent in suit which is the purpose
of the invention under consideration in order to then
assess which state of the art represents the nost
suitable starting point for the assessnent of inventive
st ep.

Pur pose of the claimed invention

The patent in suit defines in general the gist of the
invention as that of providing |iquid non-aqueous
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det ergent conpositions with "an inproved degree of

cl ear | ayer separation and/or inproved viscosity and/or
an inproved tolerance (with respect to viscosity and
clear | ayer separation) to higher volune fractions of
solid material s" (see page 2, lines 33 to 35).

2.3.2 The Board finds that the person skilled in the art of
non- aqueous |iquid detergent conpositions would
i edi at el y understand that the above cited expression
"clear |ayer separation” refers to the conventi onal
nmet hod for neasuring the stability of dispersions of
solid particles into fluids against any form of phase
separation of the solids (such as those variably
defined as sedinentation, settling, etc.).

The Board also finds that the expression "inproved
viscosity" in the patent in suit mght in principle
i ndicate one of or both the follow ng two distinct

i mprovenents:

- a |l ower viscosity,

- a nore stable viscosity.

This is evident considering the experinentally

determ ned viscosity values (see the table at page 10)
in conbination with the description at page 3, lines 8
to 12, and at page 8, lines 5to 6, as well as the

di scussion of the relevant prior art at page 2,

lines 24 to 25.

However, even taking into account the above
observations, the definition of the desired properties
at page 2, lines 33 to 35, of the patent in suit is
still found to be only partially relevant and uncl ear

1311.D Y A
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for the foll ow ng reasons.

Firstly, as nmaintained by the Appellant too, claim1l
does not define any m ni mum anount of solids and,
therefore, an "inproved tol erance to higher vol une
fractions of solid materials" cannot possibly represent
a realistic purpose for all clained detergent
conpositions according to present claiml.

Secondly, it remains unclear whether the "inproved
viscosity" actually ained at was a | ower viscosity, or
a nore stable viscosity, or both.

On the other hand, the Board notes that the
experinmental data nmeasured in the patent exanples (see
the figure in the patent) considered in the |ight of

t he discussion at page 2, lines 6 to 31, of the liquid
detergent conpositions of the prior art clearly
denonstrate that the inventors of the patent in suit
aimed at | east to achieving reduced CLS and reduced

Vi scosity in respect to the simlar conpositions of the
prior art.

The Board also finds that the detergent conpositions of
claiml of the patent in suit - which mandatorily
conprise a deflocculant - are inplicitly assuned to
have a viscosity at |east as stable as to prevent
gelling or setting, since according to the summary of

t he disclosure of Docunent (2) given to the patent in
suit (see in the patent in suit page 2, lines 24 to 25)
t he presence of the defloccul ant prevents a severe

i ncrease of viscosity.

Therefore, the Board concludes that the only clear and
meani ngf ul technical objective which is recognisable
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fromthe whol e disclosure of the patent in suit is that
of providing solid-containing non-aqueous liquid

det ergent conpositions which do not set or gel upon
storage, but whose CLS and viscosity are |ower than

t hose of the non-setting/ non-gelling detergent
conpositions of the prior art.

The Appel |l ant has objected at the oral proceedings that
the patent in suit did not require the sinultaneous
reduction of CLS and of viscosity. It pointed to the
terms "and/or" contained in the sentence at page 2,
lines 32 to 35, of the patent in suit.

The Board finds that this objection is exclusively
based on the statenent which has been found to be
uncl ear and only partially relevant (see above
point 2.3.2).

Hence, it would be unjustified to give nore rel evance
to the "and/or" ternms used in such not fully credible
expression than to the undi sputed fact that the patent
in suit as a whole ainmed clearly at the sinultaneous
achi evenent of reduced CLS and reduced viscosity (see
above point 2.3.3).

The npbst relevant state of the art

The patent in suit describes the conpositions clained
in Docunent (2) as relevant prior art.

The Board finds that this citation defines in the

cl aims non-setting/non-gelling solid-containing non-
aqueous |iquid detergent conpositions conprising a

defl occul ant and having both | ow CLS and | ow vi scosity
(see exanple 1B), i.e. these prior art conpositions are
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clearly conceived for the sanme purpose or use as the
conpositions of granted claim 1l (see above point 2.3.4)
and have a very simlar structural conposition.

Hence, the |iquid detergent conpositions clainmed in
this citation are found to represent the nost rel evant
state of the art for the evaluation of inventive step.

The Appellant instead maintained that the detergent
conpositions of any of Docunents (4), (5) or (9) had to
be considered as the nost relevant state of the art,
since their chem cal conposition was nore close to that
defined in claim1 of the patent in suit than that of
Docunent (2).

However, with respect to these citations the Board
finds:

- that Docunent (4) is silent as to detergent
conpositions with | ow viscosities except for very
generic statenents that viscosity and anti-gelling
properties may be controlled by the addition of
organi c solvents (see the paragraph bridging
pages 12 to 13),

- t hat the conposition of Docunent (5) which the
Appel lant explicitly identified at point 5.8 of
t he grounds of appeal as disclosing conpositions
havi ng the cl osest structural relationship to
t hose of the patent in suit (i.e. exanple 1A) has
a higher viscosity than that of a conparative
exanple in the sanme citation (i.e. exanple 1B)
whi ch may al so be seen as an enbodi nent of prior
art according to Docunent (2) and
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- that the conpositions of Docunment (9) display too
hi gh viscosities (see the m ninumviscosity of
10. 000nPa di scl osed the sentence bridging
colums 5 and 6 and the rmuch hi gher viscosities of
t he exanpl es).

Therefore, none of Docunents (4), (5) or (9) discloses
det ergent conpositions which are better or equival ent
to those of Document (2) with respect to the

conbi nation of properties ainmed at in the patent in
suit (see above 2.3.4). Hence, these other prior art
conpositions have a purpose or use (see also the
jurisprudence of the Boards of Appeal recall ed above
at 2.2) which is inevitably less simlar than that of
t he conpositions of Docunment (2) (see exanple 1B) to
that of the conpositions defined in claim1 of the
patent in suit.

The Board stresses that also the decision T 606/ 89
cited by the Appellant belongs to the above recalled
establ i shed jurisprudence: it explicitly indicates that
the nost relevant state of the art is normally that
directed to a simlar use and being nost simlar to the
invention with respect to the structure (see point 2 of
t he reasons for the decision "...the invention should
be conpared with the art concerned with a simlar use
whi ch requires the m ni mum of structural and functi onal
nodi fication...", enphasis added).

The Board wi shes also to stress that it is aware of
Docunent (2) describing as well a conparative exanpl e
(exanpl e 1A) having even a |l ower viscosity and CLS than
t he correspondi ng exanpl e according to the clains of
this citation, but this conparative exanple conprises
no defl occul ant and, thus, shows an unacceptably high
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setting upon storage. Hence, it cannot possibly
represent a realistic starting point for the assessnent
of an inventive step for the patented conpositions.

Techni cal problem solved by the clainmed processes

The fact that the experinmental conparison in the patent
in suit shows that the conpositions of the invention
achi eve a reduced CLS and viscosity with respect to the
conposition of the prior art was never contested by the
Appel | ant (see, e.g. paragraph 3 of the grounds of

appeal ).

Wth respect to the non-setting/non-gelling properties
of the conmpositions of claim1l of the granted patent
t he Respondent conceded that the patent in suit does
not provide any experinmental evidence that the clained
conpositions have the sanme negligi ble tendency to set
and gel of the detergent conpositions of Docunent (2).

In the absence of any evidence to the contrary, the
Board has however no reason to doubt that the presence
of the defloccul ant produces in the conpositions
according to granted claim1l the sane effect that it
ensures in the conpositions of Document (2),

i.e. absence of setting/gelling.

Hence the Board finds that the experinmental evidence in
the patent in suit is sufficient to credibly
denonstrate that the conbination of properties ained at
in the patent in suit (see above 2.3.4) was actually
achi eved by the clained subject-matter vis-a-vis
conposi tions according to Document (2).

The Board thus identifies the technical problem solved
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by the conpositions according to claim1l of the patent

in suit as granted vis-a-vis the prior art conpositions
according to Docunent (2) as that of providing inproved
sol i d- cont ai ni ng non-aqueous |iquid detergent

conposi tions which also do not set or gel upon storage

and whose CLS and viscosity are |lower than those of the
non-setting/ non-gelling detergent conpositions of this

prior art.

| nventive step

The conposition according to claim1 of the patent in
suit differs fromthat disclosed in Docunent (2) in
that the dispersed solids have a specific binoda
particle size distribution instead of a nononodal one.

The question to be answered in the assessnent of
inventive step is therefore whether it would have been
obvious for the notional person skilled in the art of
detergent conpositions to change the particle size
distribution in the detergent conpositions of

Docunent (2) so as to produce the specific binoda
particle size distribution defined in present claiml
in the reasonabl e expectation to reduce CLS and
viscosity of these prior art conpositions (see above
point 2.5.2).

The Appel lant maintained that in view of the well known
Farris effect (see above point V of the Facts and

Subm ssions), whose general applicability was all eged
to be evident from Docunents (7) and (8), the person
skilled in the art would have expected a reduction of

vi scosity when replacing a nononodal particle size
distribution in the conmpositions of Docunent (2) by a
bi nodal one.
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The Board notes the follow ng undi sputed facts:

- none of the available citations discloses
explicitly or inplicitly the occurrence of the
Farris effect in solid-containing non-setting/non-
gel l'ing non-aqueous |iquid cleaning conpositions,

- none of the available citations discloses
explicitly or inplicitly that the Farris effect is
applicable in general to any kind of solid-fluid
di spersions, and

- the Farris effect is only described in Docunent
(8) (see the heading of the whole section 7.2 at
page 119) with respect to Newtonian liquids in
general and in Docunent (7) (see page 68, |left
colum, lines 6 to 13) with respect to certain
ot her specific solid-fluid m xtures, such as coal -
water m xture fuels to be punped and atom zed,

m xtures fromcrystallizers to be transported,
easi |y workabl e concrete or paints easy to
fornmul at e.

The Board concurs with the decision under appeal that

t he hi gher viscosity of exanple 1A of Docunent (5)
(conprising solid particulate with binodal particle

di stribution) in conmparison to that of exanple 1B (with
nononodal particle size distribution) represents an
evidence in the technical field relevant for the
present case contradicting the general applicability of
the Farris effect alleged by the Appellant.

The Board thus concl udes that, since Docunments (7)
and (8) disclose the Farris effect only with respect to
technical fields different fromthat to which the
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subj ect-matter of granted claim 1 belongs, this

di sclosure is not sufficient to convincingly
denonstrate the all eged general applicability of such
effect, in particular when a docunent belonging to the
technical field relevant for the case provides evidence
contrary thereto.

Therefore, the Board finds that none of the avail able
citations suggests to the person skilled in the art
that by changing the solid material particle size

di stribution of the setting/non-gelling non-aqueous
liquid detergent conpositions of Document (2) it is
possi ble to obtain a reduction of viscosity.

Hence the subject-matter of claim1 as granted provides
a non obvious solution to the existing technical
probl em (see above point 2.5.2).

| nventive step for the subject-matter of clains 2 to 4

The sane reasons given above for the inventive step of
the subject-matter of claim1 as granted apply as well
to the granted clains 2 to 4 which define preferred
enbodi nents of claim 1.

| nventive step for clains 5 to 12

Despite the fact that the percentages of the two solid
materials with different particle size distributions
are given in claim1 but not in claim5, the Board is
satisfied that the subject-matter of claimb5 invol ves
an inventive step for the same reasons given above for
claim1, since the non-aqueous |liquid cleaning product
conposition resulting fromthe process of claim5 are -
in the absence of any evidence to the contrary -
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reasonably expected to have the sanme conbi nati on of
i nproved properties of those defined in claiml.

The sane applies to the dependent clains 6 to 12.
Since the Appellant raised the objection of inventive
step only for the subject-matter common to clains 1
and 5, no further reasons need to be given.

5. The Board therefore cones to the conclusion that
granted clains are based on an inventive step and,
thus, that the patent as granted conplies with the
requirenents of Articles 52(1) and 56 EPC.

6. Since the clainms according to the Respondent's main
request have been found to conply with the requirenents

of the EPC there is no need to deal with the
Respondent's first auxiliary request.

Or der

For these reasons it is decided that:

The appeal is dism ssed

The Regi strar: The Chai r man:

G Rauh P. Krasa
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